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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate ‘the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.’’ Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departraents and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization and decision making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11C—INDEPENDENT AGENCIES 


(Housing and Home Finance Agency) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Housing and Home Finance 
Agency ) 

NovEeMBER 19, 1956. 

Mr. Ausert M. Coxe, 

Administrator, Housing and Home Finance Agency, 
Washington, D.C. 


Dear Mr. Cote: In performance of its duties under the Rules of the 
House of Representativ es, the Committee on Government Operations 
is undertaking a survey and study of administrative organization, 
procedure, and practice in the Federal agencies. We are enclosing a 
questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section I: 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wirturam L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE INDEPENDENT AGENCIES 
BY THE EXECUTIVE AND LEGISLATIVE REORGANIZATION 
SUBCOMMITTEE OF THE HOUSE GOVERNMENT OPERATIONS 
COMMITTEE 


PREFACE 


Government operations involve procedure and subject-matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. (Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


IntTrRopuctTorRY Nore 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency”? means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (b) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered; 
and (c) the statutory and agency terms, conditions, and procedures 
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for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RULEMAKING 


What legislative or quasi- legislative powers—often referred to as 

rulemaking— does your agency exercise? 
(a) “Give statutory re ference to, and brief desc ription of, each 
such power. 
(6) Who is authorized by statute to exercise it? 
If delegated by or within your agency, what office or organ- 
atom unit is authorized to exercise it? 

To what extent are the functions of your agency performed 
ouedaulh to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through xm rule- 
making process followed as to— 
(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 

Procedural rules. 

Substantive rules. 

111. General statements of policy. 
Interpretative rules. 

Statements of the general course and method by which functions are 
channeled and determined. 

vi. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files. 

vit. Rules relating to public property, including the use and disposi- 
tion of land. 

vit. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
a public parties for rehabilitation, educational, and other purposes. 

Rules or instructions relating to standards for negotiation of and 

hid grant of contracts. 
x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
xi. Rules of practice. 
x11. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
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(c) Record of the hearing. 
In each case, indicate the type of notice given, the type of 
hearing afforde d, and the type of record kept. 

Describe briefly, citing pertinent statutory and other authority 
ee ee the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(b) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc.—explain and specify? 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

What proportion of the rules made by your agency involve 

(a) Any military, naval, or foreign affairs function of the 

United States; or 

(6) Any matter relating to agency management or personnel; or 
(c) Public property, loans, grants, benefits, or contracts. 
Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable?> If 
not, please state why. Does your agency use advisory groups im 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(b) Do your Tules of procedure designate the type of submissior 
“— h the agency will consider as relevant? 

(a) Describe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) U nder what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
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to its effective date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 

and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


Il. ApsuDICATION 


What judicial or quasi-judicial powers—often referred to as ad- 
sslabeas then your agency exercise? 
(a) Give statutory reference to, and brief description of, each 
such power. 
(6) Who is authorized by statute to exercise it? 
(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(b) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 
(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 
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(h) Voluntary withdrawal or dismissal of proceedings by re- 

— of private parties. 

(¢) Discontinuance or dismissal of proceedings by agency 
ac or 
(7) Consent orders. 
(k) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not dire ctly a party. 

11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

Decisions and/or opinions relating to public property, including 
the use and disposition of land. 

Decisions and/or opinions relating to the making of loans to public 
or private parties. 

v1. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
and other purposes. 

vil. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(b) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views 

(b) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
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of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 

9. What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 

the facts de novo in any court. 

(6) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, erants, ‘benefits, or contracts. 

(g) The certification of employee representatives. 

12. What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each ‘adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) What problems of meaning have you encountered? 

(c) Have the congr essional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
bac ‘keround of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory spec ification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

Under what circumstances does your agency find that time, the 
Meni of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
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and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 

16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
eS ae matters which may affect the interest of other persons? 

To what extent does your agency encourage the parties to reach 
a diaterenineelon of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
dec pereesy orders, please state the reasons for not doing so. 

. What specialized procedural steps have been developed by your 
seni to improve or expedite the adjudicatory functions of your 
agency? Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(6b) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

The average time pending before the agency prior to assignment 
to the trial examiners. 

(b) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(b) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 


(d) Give the division between the number granted and the number 
denied. 
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31. To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


III. SEPARATION oF FUNCTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(b) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

‘c) Preparing cases for prosecution after investigation. 

(d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(b) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 
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8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 

9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (e), shall 
not ‘‘be applicable in any manner to the agency or any member or 
me 7 rs of the body comprising the agency”’? 

What provision is made to furnish the final adjudicating official 
(a) a a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. INSPECTION OF RECORDS 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

3. What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

Is the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied wpon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorRKLOAD AND STAFFING PATTERNS 


1. Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference.) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.) 


95899—57—pt. 11e——-2 
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VI. Untrormity or ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government? 

2. If so, describe briefly success attained and problems encountered. 

To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Ruutes ror Apmission To Practice AND FOR AVOIDANCE OF 
ConFLictT oF INTERESTS 


Describe your rules for admission to practice before your agency 
and for representation. 

Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
ae and employees. 

Have you sought to make your agency’s aes in these 
ani rs uniform with those of other agencies of the Government? 

4. If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From THE ADMINISTRATIVE PrRocepuRE AcT 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act. 

If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Dectstons ArrecTING AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 
giving 
Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 
2. Synopsis of court opinion, and 
Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 
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HOUSING AND HOME FINANCE AGENCY 


Answer of the Housing and Home Finance Agency to questionnaire on 
administrative organization, procedure and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


Hovusine anp Home Finance AGEncy, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., January 8, 1957. 
Hon. Wiiu1am L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, Washington, D.C. 

Dear Mr. CuatrMaNn: This is with further reference to your letter 
of November 19, 1956, transmitting a questionnaire on administrative 
organization, procedure, and practice in the Federal agencies and re- 
questing to be furnished with answers in accordance with the schedule 
set forth in the letter. The schedule requests that we furnish first 
replies to the questions relating to rulemaking, which are grouped as 
section I. 

The Housing and Home Finance Agency (HHFA) is an inde- 
pendent establishment of the Federal Government; and consists of 
the Office of the Administrator (OA); three constituent units—the 
Community Facilities Administration, the Urban Renewal Adminis- 
tration, and the Federal Flood Indemnity Administration; and three 
constituent agencies—the Federal Housing Administration (FHA), 
the Public Housing Administration (PHA), and the Federal Na- 
tional Mortgage Association (FNMA). However, the Federal Flood 
Indemnity Administration only recently has been established to carry 
out the programs authorized by the Federal Flood Insurance Act of 
1956 and has had no oper rational experience to serve as a basis for 
preparing or compiling answers to your committee’s questionnaire. 
The organizational pattern of the Office of the Administrator is to del- 
egate most of its operational program authorities to the Commis- 
sioners who head the constituent units. Broad delegations have been 
made to the Community Facilities Commissioner and the Urban Re- 
newal Commissioner and extensive delegations are in the process of 
being made to the Federal Flood Indemnity Commissioner. 

Enclosed, in response to your request, are 12 copies each of sets of 
answers, together with related materials, to section I of the question- 
naire. Each set contains 6 groups of answers, 3 prepared separately 
by each of the constituent agencies, 2 by each of the constituent units 
which have had operational experience, and 1 by the Office of the 
Administrator. The group prepared by the OA contains responses 
to some questions properly for answering by this Office as a whole 
rather than by the constituent units and some explanatory materia! 
coordinating the replies of the units, and covers those relatively few 
OA programs not handled by the units. 

If this Agency, can be of any further assistance to you or your 
committee in this matter, please call upon us. 

Sincerely yours. 
Apert M. Coir, Administrator. 
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HOUSING AND HOME FINANCE AGENCY 
PREFACE 


Since nearly all of the programs of the Office of the Administrator 
(hereinafter usually referred to as the OA) relate to public property, 
loans, grants, benefits, or contracts, such programs are excepted from 
the rule making provisions of section 4 of the Administrative Pro- 
cedure Act (hereinafter frequently referred to as the APA). By 
virtue of this fact, many of the questions in the questionnaire do not 
have the same pertinency to this Agency that they have to a regula- 
tory agency. We have noted from the introductory note to the ques- 
tionnaire, however, that the questions are intended to apply to the 
granting ‘and administration of contracts, loans, * * * benefits, etc., 
and have attempted to supply answers to all the questions except 
those which by their phraseology definitely refer to statutory pro- 
visions not a plicable to this Agency. 

As ee out in the transmittal letter from the Housing and 
Home Finance Administrator (hereinafter ordinarily refer red to as 
the Administrator), the organizational pattern of the OA is to dele- 
gate most of its operational program authorities to the Commis- 
sioners who head the constituent units. Broad delegations have been 
made to the Community Facilities Commissioner and the Urban Re- 
newal Commissioner and extensive delegations are in the process of 
being made to the Federal Flood Indemnity Commissioner. Sepa- 
rate “replies from the Community Facilities Administration and the 
Urban Renewal Administration (the only two constituent units which 
have had operational experience) covering the programs, functions, 
or powers administered by them are enclosed. This particular reply 
contains responses to some questions more properly for answering by 
the OA as a whole than by the constituent units and some explana- 
tory material coordinating the replies of the units, and covers those 
relatively few functions and powers of the Administrator in con- 
nection with which rules are issued that are not handled by the con- 
stituent units. Relative to such functions and powers, this reply sup- 
plies answers to all questions in section 1 with respect to the Com- 
munity Disposition Program (AEC Properties) , described more fully 
below, and answers to the various parts of the first question with re- 
spect to the war and emergency housing program. As is stated in 
the answers to question 1, the various functions and powers under the 
latter program have been delegated to the Public Housing Commis- 
sioner, and answers relating to such functions and powers are en- 
compassed within the reply furnished by the Public Housing 
Administration. 

I. RuLEMAKING 


1. (a) (1) Community disposition (AEC properties) : Under Ex- 
ecutive Order 10657 of February 14, 1956 (21 F. R. 1063, Feb. 16, 
1956), the Administrator is responsible for the disposition of certain 
residential and related property in AEC communities pursuant to 
the Atomic Energy Community Act of 1955 (42 U. S. C. 2301) (here- 
ae in matters relating to this program often referred to as the 

act 
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Prior to the commencement of the sales program at either the Oak 
Ridge or Richland installation, under this program, the Adminis- 
trator is required to making a finding of possibility of sale pursuant 
to section 51 of the act (42 U.S. C. 2341). This finding is not made 
until the forms are completed and concurrence is reached with the 
Atomic Energy Commission and the Joint Committee on Atomic 
Energy. Section 62 of the act (42 U. S. C. 2362) authorizes Agency 
financing for the purchase of housing ¢ and commercial properties when 
the Agency finds that financing on reasonable terms is not available 
one other sources. 

2) War and emergency housing: The Administrator is responsible 
ie the management ‘and. disposition of the housing provided under 
the so-called Lanham Act, as amended (42 U.S. C. 152 1; Public Law 
781, 76th Cong., 54 Stat. 872 (1940) ); the Temporary ‘Shelter Acts 
(Public Laws 9, 73, and 353, 77th Cong., 55 Stat. 14, 198, and 818 
(1941)); and the Defense Housing and Community Facilities and 
Services Act of 1951, as amended (42 U.S.C. 1592). 

(6) (1) Community disposition (AEC properties) : Basic authority 
under the act, supra, is vested in the Atomic Energy Commission, 
but section 101 (42 U.S. C. 2313) authorizes the President to delegate 
the duties and responsibilities placed on the Commission by the act 
to other agencies. By Executive Order 10657 of February 14, 1956, 
supra, the President transferred various functions and responsibilities 
under the act to the Housing and Home Finance Administrator. 

(2) War and emergency housing: Under the so-called Lanham Act 
(Public Law 849, 76th C ong., 54 Stat. 1125 (1940) ), as amended (42 
U.S. C. 1521), the Administrator has been authorized to manage and 
dispose of the war housing provided under that act. The functions 
and powers with respect to the construction of defense housing under 
title II of Public Law 781, 76th Congress (54 Stat. 872, 883 (1940) ), 
and those with respect to providing temporary shelter under Public 
Laws 9, 73, and 353, 77th Congress (55 Stat. 14, 198, and 818 (1941)), 
as amended, were transferred to the Administrator as a result of 
Executive Order 9070 of February 24, 1942 (7 F. R. 1529), and Re- 
organization Plan No. 3 of 1947, effective July 27, 1947 (61 Stat. 
954) ; and by title VI of the so-called Lanham Act, supra, as amended, 
the Administrator has been authorized to dispose of such property. 
Under the Defense Housing and Community Facilities and Services 
Act of 1951 (Public Law 139, 82d Cong., 65 Stat. 293, 42 U. S. C. 
1591), the Administrator was authorized to provide and dispose of 
defense housing. 

(c) (1) Community disposition (AEC properties): By delegation 
effective May 16, 1956 (21 F. R. 3236-37), as amended, effective October 
28,1956 (21 F. R. 8999. Nov. 20. 1956), the Director, community dis- 
position program, was given a broad delegation of authority under 
this program, the finding under section 51 of the act, supra, as to the 
possibility of sale being reserved, however; and by such delegation 
document certain authorities were delegated also to each community 
disposition supervisor. 

(2) War and emergency housing: By delegation issued January 21, 
1956 (15 F. R. 369, 372), the Public Housing C ommissioner was author- 
ized to execute the powers and functions vested in the Administrator 
under the provisions of the so-called Lanham Act, supra, as amended 
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(Public Law 781; and Public Laws 9, 73, and 353, supra). This dele- 
gation was amended in toto, effective August 5, 1953 (18 F. R. 4612, 
4613), but the essence of the part of the earlier one referred to above 
was not changed. 

By delegation effective November 23, 1951 (16 F. R. 12236, Dec. 4, 
1951), the Public Housing Commissioner was authorized to execute 
the powers and functions vested in the Administrator under the provi- 
sions of title III of Public Law 139, supra 

As has been pointed out in the preface, this reply includes no answers 
to other questions in section I with respect to the war and emergency 
housing program, because such answers are encompassed within ‘those 
pre oF ided by the Public Housing - Administration. 

General comments, OA: Rules (particularly those dealing with 
etna interpretation, and agency management, organizs ition, and 
personnel) relating to many of the activities and programs of the OA 
are issued pursuant to the general grant of authority to the Admin- 
istrator in section 502 (a) of the Housing Act of 1948, as amended 
(12 U. S. C. 1701c), to make such rules and regulations as may be 
necessary to carry out his functions, powers, and duties. Some rules 
are issued pursuant to a general grant of authority to make any or all 
rules necessary for the administration of a particular act or title. The 
specific statutory provisions making such general grants of authority 
with respect to certain programs are set out in the replies by the con- 
stituent units. 

I. PROCEDURAL RULES 


(1) OA, overall administration: Nearly all procedural rules of the 
OA relate to programs, and the answers to the various parts of this 
question with respect to such rules are included in the replies supplied 
by the constituent units. 

(a) The procedural rules relating to overall administration which 
the OA has issued have been drafted after review of the relevant 
statutes and executive orders, and the regulations, orders, decisions, 
directives, and other issuances of other Federal agencies concerned, 
and after decisions as to the substance of such proposed rules have 
been made by the appropriate OA administrative officers. 

(b) Ordin: irily, no formal notice is given to interested persons of 
the proposed issuance of such rules. Commonly, agency personnel 
who are to have responsibilities under such rules are informed of the 
proposed actions before issuance and in some cases such personnel 
advise with respect to the substance of the rules. 

(c) Ordinarily, there is no public hearing on, or any public partici- 
pation in, the formulation of such rules. 

(7) Sometimes the introductory language of such rules sets forth 
the occasion and immediate reasons for the issuance of the rules. In 
many cases, the reason for adoption is obvious. 

(e) Therules in this category usually are published in those volumes 
of the Housing and Home “Finance Agency (hereinafter usually re- 
ferred to as the HHFA) Manual Series (an internal issuance, but a 
substantial, bound, looseleaf service) which have wide distribution in 
either the central office or regional offices of the OA, or in both. It 
will be noted from the subject matter of the procedural rules relating 
to overall administration listed in answer to question 13, that there is 
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no requirement that they be published in the Federal Register, for they 
do not directly affect the public. 

(2) Community disposition (AEC properties) : (2) The sales docu- 
ments are drafted to conform to statutory requirements and local law 
and practice of the States of Tennessee and Washington. 

(6) Draft meee are circulated interagency to AEC, VA, and 
FHA, and to fee counsel in Tennessee and Washington as well as 
our local legal staffs in those States, for their comments and sugges- 
tions. 

(c) There is no public hearing, because the responsibility of statu- 
tory interpretation resides in this Agency. 

(d) There is no regular procedure adopted for release of any 
Agency statement of reasons for rules adopted. Occasionally the 
community disposition supervisor is called upon to explain the rea- 
son for a particular procedure and the answer has been predicated 
upon a legal determination of the question involved. 

(e) The general conditions of sale are printed in the local news- 
paper at Oak Ridge; the designated priority purchasers are mailed 
a packet containing this and other informative material; the public 
is advised that all documents used in the sales program are avail- 
able for study at the local community disposition office. 


Il. SUBSTANTIVE RULES 


(1) OA, overall administration: Nearly all substantive rules re 
lating to overall administration iol by the OA fall within other 
categories of rules listed in question 3 in the questionnaire and are 
treated in such other categories. 

In regard to any substantive rules which do not fall within such 
other categories, the answers given above in reply to part I of this 
question 3 would be generally applies able here. 

It will be noted from the subject matter of the rule in this category 
listed in answer to question 13 that there is no requirement that such 
rule be published in the Federal Register, for it does not directly 
affect the public. 

(2) Community disposition (AEC properties) : Presumably, there 
will be little, if any, occasion for the issuance of formal substantive 
rules under this program. The property to be sold is that designated 
and classified for disposal by the Commission. The Commission also 
designates the purchasers according to a priority classification. For 
the most part, therefore, the OA sells designated property to desig- 
nated persons pursuant to the act, the rel: ited Executive order ’ and 
the published regulations of the AEC. 


Ill. GENERAL STATEMENTS OF POLICY 


(1) OA, overall administration: Nearly all rules of the OA relat- 
ing to overal] administration and constituting statements of policy 
fall also within the other categories of rules listed in question 3, and 
most of such rules are treated as properly within the scope of such 
other categories. Most rules of this type contain procedures as well, 
but seem most appropriately to come within the scope of category 
XIII, “Rules relating to agency management, organization, and 
personnel.” 
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With respect to rules of the OA which by emphasis may appro- 
priately appear to be classified under this category ITI, the answers 
given above in reply to part I of this question “3 would be generally 
applicable. 

It will be noted from an analysis of the subject matter of the rules 
in this category listed in answer to question 13 that there is no re- 
quirement they be published in the Federal Register, for they refer 
to personnel policies and not to the public. 

(2) Community disposition (AEC properties) : The general state- 
ments of policy governing the sales disposal are contained in the 
leaflet of May 11, 1956, Information for Prospective Purchasers of 
Government-Owned Single-Family and Duplex Houses and Residen- 
tial Lots in Oak Ridge, Tenn. Notice of the availability of this 
informational pamphlet was given through news items in the Oak 
Ridge, Tenn., newspaper well in advance of starting of the sales 
program there, 

(a) The data contained in the informational leaflet is, to the 
greatest extent, a paraphrasing of the statutory sections and AEC 
regulations applicable to the sales program. 

(6) Since this information is confined to explanation of the appli- 
cable statutory sections and regulatory provisions, there is no reason 
for notice to interested persons in the collection stage. 

(c) There is no hearing and public participation in the collection 
stage, for reasons indicated in (0) 

(7) The introduction to this informational leaflet recites the con- 
gressional declaration of policy as the reason for the sales disposal 
program. 

(e) The local newspaper at Oak Ridge, Tenn., carried the infor- 
mation contained in the pamphlet verbatim as a news story. The 
newspaper also advised its readers that these pamphlets were available 
to anyone upon request at the community disposition office. 


IV. INTERPRETATIVE RULES 


(1) OA, overall administration: Nearly all rules of the OA relating 
to overall administration and containing matters of interpretation fall 
also within one or more of the other categories of rules listed in ques- 
tion 3, and most such rules are treated as properly within the scope of 
some other category. 

In regard to any rules properly classified in this category, the 
answers given above in reply to part I of question 3 are generally ap- 
plicable. 

It will be noted from the subject matter of the rule in this category 
listed in answer to question 13 that there is no requirement that such 
rule be published in the Federal Register, for it refers to personnel 
and not to the public. 

(2) Community disposition (AEC properties): The general con- 
ditions of sale of stole femntly and duplex housing to first priority 
purchasers has been issued to explain the various requirements of 
statute and regulations governing the sale of these properties. 

(a) The data for insertion in the general conditions has been 
arrived at as a result of legal interpretation of the statute and regula- 
tions governing the sale of the property disposal and a legal deter- 
mination of what is required to be recited as general conditions. The 
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general conditions become a part of each contract by incorporation by 
reference. 

(6) The general conditions of sale are formulated with the advice 
and concurrence of interested agencies for conformance with the 
regulations of those interested agencies. 

c) There are no hearings or public participation in the formula- 
tion of this legal document because the responsibility of statutory 
interpretation resides in this Agency. 

(d) None. 

(e) The general conditions of sale have been carried verbatim in 
the local Oak Ridge, Tenn., newspaper as a news item and the readers 
have also been advised that copies are available upon request at the 
community disposition office at Oak Ridge. A number of copies are 
posted in public places wherever a general offering is made of a par- 
ticular block of properties. W hen the Atomic E nergy Commission 
certifies the priority purchasers to us the specific offers are then made 
to each designated priority purchaser and a general conditions of sale 
document is included as part of the offer. 


V. STATEMENTS OF THE GENERAL COURSE AND METHOD BY WHICH 
FUNCTIONS ARE CHANNELED AND DETERMINED 


1) OA, overall administration: So far as overall administration 
of the OA is concerned, most rules which otherwise might come within 
this category seem more appropriately to fall within the scope of 
category “XII, “Rules relating to agency management, organization, 
and personnel.” 

The answers given above in reply to part I of question 3 would 
seem to be generally applicable to any OA rules relating to general 
administration which might be classified as in type V. 

It will be noted from the subject matter of the rule in this category 
listed in answer to question 13 that there is no requirement such rule 
be published in the Federal Register, for it deals with matters relat- 
ing to internal OA man agement, intra- HHFA arrangements, and 
relationships with other governmental agenices, and not with matters 
directly affecting the nehtis 

(2) Community disposition (AEC properties): Although they 
more appropriately may be classified under category XIII as “Rules 
relating to agency management, organization, and personnel,” the 
rather broad delegations to the director, community isposition pro- 
gram, and to the community disposition supervisors, mentioned above 
in answer to part (c) of question 1, both in themselves and particu- 
larly along with the other informatory material mentioned in answer 
to part Ill of question 3, might appear to constitute rules in this 
category V also. Under the above-referred-to delegation document 
each community disposition supervisor is authorized to execute on 
behalf of the Administrator any deed, contract to purchase (install- 
ment contract of purchase), offer, acceptance, or other form of con- 
tract of sale, or other instrument, in connection with the disposition 
of the Government’s interest in property at such communities or lease 
of such property; to execute any contract for advertising in connec- 
tion with the disposition of such property; and to make the finding 
concerning the availability of financing on reasonable terms from 
sources other than the Agency pursuant to section 62 of the act. 
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(a) The manner of collection of data for determination as to the 
above delegations was simply the policy resolution for more effective 
administration. 

(6) and(c) Since this involved internal procedure there was no 
reason to give notice or hold hearings prior to adoption of the dele- 

ation. 
" (2) There was no necessity for Agency statement of reasons for 
adoption of the policy determination. 

(e) Federal Register publication provided the manner of notice 
to the public. 


VI. RULES RELATING TO THE AVAILABILITY OF INFORMATION TO THE PUBLIC 
AND PUBLIC ACCESS TO OR DENIAL OF MATTER CONTAINED IN THE 
AGENCY'S FILES 


General comments, OA: To date the OA has not found a need for 
issuing this kind of rule. Most OA dealings have been with local 
public agencies rather than private organizations, and most OA 
dealings with private organizations have ‘been with nonprofitmaking 
institutions. Ifa subpena properly is served upon the OA, informa- 
tion will be furnished in response to it, if such action is not deemed 
detrimental to the interests of the Government. 


VII. RULES RELATING TO PUBLIC PROPERTY, INCLUDING THE USE AND 
DISPOSITION OF LAND 


(1) OA, overall administration: Question inapplicable. 

(2) Community disposition (AEC properties) : Since the essence 
of this program is the disposition of land (in the main, however, 
to priority purchasers), most of the answers relating to this program 
which are supplied in response to the other parts of question 3 rea- 
sonably may be said to respond also to this part VII of question 3. 


VIII. RULES RELATING TO THE MAKING OF LOANS TO PUBLIC OR 
PRIVATE PARTIES 


(1) OA, overall administration: Question is not applicable. 

(2) Community disposition (AEC properties) : Section 62 of the 
act authorizes Agency financing for purchase of housing and com- 
mercial properties upon a finding that financing on reasonable terms 
is not available from other sources. 

(a) A documented periodic review of the national money market 
is conducted by checking with banks, savings and loan associations, 
investment syndic: ites, pension trusts, trust funds, and insurance com- 
panies to determine the availability of funds. The same review is 
conducted among similar institutions in the two local areas involved. 

(6) Because of the nature of the subject matter involved there is 
no publication notice. Notice to interested persons is made by the 
information concerning the program circulating through the money 
market trade by infor mational media peculiar to the money market. 
The Wall Street Journal, as an example, carried a comprehensive 
article concerning the whole program including the possibilities for 
investment. 
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(ec) None other than indicated in (0). Hearings would not be 
practicable. 

(2) Each accepted application to purchase, which thereby becomes 
a contract, carries a legend specifying the finding that financing for 
the pure chase of the property is not available on reasonable terms from 
any source other than that available under section 62 of the act, as 
amended. 

(e) When financing is found available in the local area prospective 
purchasers are advised of this and where they might seek it. Because 
of the nature of the matter as well as the fluidity or changeableness of 
the situation, no publication can be made by news release. 


IX. RULES RELATING TO THE MAKING OF GRANTS OF PUBLIC FUNDS TO 
PRIVATE AND PUBLIC PARTIES FOR REHABILITATION, EDUCATIONAL, AND 
OTHE PURPOSES 


(1) General comments, OA: The OA carries on no programs of the 
type this question contemplates (unless the word “rehabilitation” 
should be deemed extended to include slum clearance or urban renewal, 
in which case see the separate set of answers by the Urban Renew al 
Administration). 

(2) Community disposition (AEC properties) : No activities such 
as this question contemplates are carried on under this program. 


X. RULES OR INSTRUCTIONS RELATING TO STANDARDS FOR NEGOTIATION 
OF AND THE GRANT OF CONTRACTS 


(1) OA, general administration: As would be expected, in its gen- 
eral administration the OA issues relatively few rules which might be 
classified in this group. 

With respect to any such rules which the OA may issue in its general 
administration activities, the answers given above in reply to part I 
of question 3 would be generally applic able here. 

It will be noted from the subject matter of the rule in this category 
listed in answer to question 13 that there is no requirement that such 
rule be published in the Federal Register, for it relates to internal 
management. 

(2) Community disposition (AEC properties) : Provided that pri- 
vate financing on reasonable terms is not available, section 61 of the 
act authorizes the Agency to enter into a contract to purchase, with a 
purchaser for a single-family or duplex house, which provides that the 
prior ity purchaser shall conclude his purchase within not more than 

3 years after the date the contract is entered into. In those situations 
the : applicable statutory limitations apply, and the limits of admin- 
istrative discretion are confined to a determination that the prospective 
priority purchaser is without sufficient funds to establish a downpay- 
ment as contemplated by the regular Agency financing procedure 
under section 62 of the act and that the prospective priority purchaser 
is otherwise an acceptable credit risk. 


XI. PRACTICE MANUALS FOR FIELD OR OTHER AGENCY PERSONNEL EXPLAIN- 
ING THE LAW ADMINISTERED OR THE AGENCY'S POLICIES THEREON 


(1) OA, overall administration: A great many of the rules issued 
by the OA relating to overall administration which fall in rategory 
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XIII, below, “Rules relating to agency management, organization, 
and personnel,” have counterparts issued by OA for dissemination in 
the materials which go to the regional offices. Since some OA pro- 
grams are administered in large part in the field, the OA issues some 
administrative rules of particular application to the field. The latter 
kind of rules consist mainly of two types, (1) those relating to the 
general supervisory and coordinating responsibilities of HHFA re- 
gional administrators, and (2) those constituting accounting and fiscal 
procedures for the regional offices, though some administrative rules 
are issued to take care of other problems peculiar to the field. 

With respect to rules for the field parelling those issued for OA 
activities generally, the comments made in answer to other parts of 
this question 3 are generally applicable. 

The answers supplied to part I of this question 3 would also be 
generally applicable to rules issued with particular reference to the 
field, except that it may be added that before the rules of the latter 
type are promulgated, ‘they on occasion are discussed with regional 
administrators, and in some cases are issued in direct response to 
problems posed by the regional administrators. 

It is clear from the nature of the rules in this category XI listed 
answer to question 13 that they are not required to be published i in the 
Federal Register, because they relate only to internal operations. 

42) Community disposition (AKC properties) : 

), (b), and (ce) The pamphlet ‘Soicimenicy Disposition Manual- 
@pucchinng Instructions,” has eins prepared by the staff of the direc- 
tor, community disposition program, to present in one compilation the 
statutory authority, Executive order, AEC priorities regulations. 
FHA regulations and procedures, and related FHA informational 
material concerned with section 223 of the National Housing Act, as 
amended. To the extent that operational procedures are included, 
they have been developed as a result of the experience of the person- 
nel in the director’s office in housing sales in other programs under 
Agency cognizance. Since these involve internal procedures no hear- 
ing, notice, or public participation therein was required. 

(d@) The manual sets out the procedures which have been adopted 
in conformance to the statutes and regulations cited as the Agency 
statement of reasons for the rules adopted. 

(e) Since these involve internal procedures no manner of public or 
other dissemination is required. 


XII. RULES OF PRACTICE 


(1) OA, overall administration: For some time the OA has had a 
rule, procedure, or issuance regulating the representative activities of 
former employees before the Office. 

With respect to such rule, procedure, or issuance, the answers sup- 
plied above in reply to part I of question 3 would be generally appli- 
cable. It probably is appropriate to add here that in collecting data 
for determination as to the substance of this rule, in addition to the 
sources cited in the answer to part I, this Office carefully reviewed a 
substantial opinion prepared in another agency on the legislative his- 
tory and meaning of title 18, United States ( Code, section 284, examined 
the case law under it and similar statutory provisions, and conferred 
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at some length with various representatives of the Department of 
Justice on the subject. 

The OA/’s rule on this matter is stated in the HHFA manual series, 
volume III, part 2, chapter 5, section 4 (December 21, 1951), and in 
one of the field services volumes of the series, volume V, part 2, chapter 
5, section 4 (August 11,1952). Since the rule affects former employees 
rather than the public generally, it has not been published in the Fed- 
eral Register. 

(2) Community disposition (AEC property) : Question not appli- 
cable to this program, as such. 


XIII. RULES RELATING TO AGENCY MANAGEMENT, ORGANIZATION, AND 
PERSON NEL 


General comments, OA: The vast majority of rules relating to the 
overall administration of the OA fall, of course, within this category. 
As noted above in answer to part XI of this question 3 some of these 
rules come also within that part. 

With respect to rules in this category, the answers given above in 

response to part I of this question 3 appear to be generally applicable. 
It seems desirable, however, to make here some additional remarks in 
regard to rules in this category XIII, particularly with respect to sub- 
question (e), “Manner of Dissemination,” of basic question 3. 

This category XIII includes the OA’s basic organization descrip- 
tions and delegations of final authority. All such rules, except dele- 
gations relating to internal management, are published in the Federal 
Register. It is the OA’s practice to publish aloo in the Federal Regis- 
ter designations of acting officers who are authorized to take final 
action. An understanding of our handling of rules in this category is 
aided by the summary information pertaining to them supplied in 
partial answer to question 13. 

4. OA, general comments: The only statutory provisions relating 
to any functions under the administration of the Housing and Home 
Finance Administrator which require notice and hearing a year in 
Public Law 352, 81st Congress (63 Stat. 841 (1949), 40 U. ). 451), 
authorizing the second advance planning program. These are dis- 
cussed briefly in the reply by the Community Facilities Administra- 
tion, 

(1) OA, overall administration: The OA has no procedures or 
practice relating to the various subjects itemized in this question, which 
by its phraseology seems directed more toward the activities of a 
regulatory agency. Of course, the OA gives appropriate considera- 
tion to any views submitted to it either orally or in writing. 

(2) Community disposition (AEC properties) : Question not appli- 
cable to this program. 

6. (a) (1) OA, overall administration: No. 

(2) Community disposition (AEC properties) : No. 

3) (1) OA, general comments: Except for the statutory provisions 
relating to the relativ ely minor and liquidating second advance plan- 
ning program, mentioned above in answer to question 4, there are no 
statutory requirements for notice or hearing in any O: A programs. 
The statutory provisions relating to the second advance planning pro- 
gram are discussed briefly in the reply by the Community Facilities 
Administration. 
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7. (1) OA, overall administration: The rules and rulemaking pro- 
cedures relating to general administration (which have been discussed 
in the answer to area 3, above, and which are described in the 
answer to question 13, below) are modified, amended, repealed, or 
suspended in substantially the same manner in which they originally 
are issued. As changes are deemed advisable by the appropriate ad- 
ministrative officers, the rev ised rules are issued. These changes are 
not made in particular cases, for the revisions have overall application, 
as did the original rules. The procedures are uniform and not ad hoc. 
At infrequent intervals, an ad hoc delegation may become necessary 
to take care of a matter which, by reason of location or otherwise, 
cannot suitably be handled through the regular organizational pattern 
of delegations of authori ity. 

(2) Community disposition (AEC properties): The sales docu- 
mentation consists, to the greatest extent, of legal forms conforming 
to the requirements of the States involved, AEC and FHA regulations. 
Upon approval of the forms they are then used in the sales program. 
There are no regular procedures established for modification, amend- 
ment, repeal, or supervision. No change is made in any of the forms 
unless by overriding administrative determination clarification of 
some point is needed. The forms do provide, in the case of Agency 
financing, that the rate of interest shall be equal to that provided by 
the National Housing Act, as amended, effective at the date of the 
execution of notes and mortgages. A recent increase in interest rate 
necessitated changing the forms to express the prevailing interest rate. 
All such changes that have been adopted have had uniform prospective 
application. 

8. (1) OA, overall administration: This question seems directed 
more toward regulatory agencies than to those such as OA having 
only general administrative and proprietary functions. The OA has 
no formal procedure according anyone a right to petition for the issu- 
ance, amendment, or repeal of a rule relating to general administra- 
tion, though the Agency, of course, would give appropriate considera- 
tion to any requests or suggestions for suc h action. Since no records 
have been kept of any requests for such action, it is impossible to state 
how many, if any, have been received in 1955 and 1956. No petitions 
have been received. The OA does not make petitions for changes in 
rules relating to general administration; but such changes are made 
when deemed advisable by the appropriate administrative officers. 

(2) Community disposition (AEC properties) : There are no regu- 
lar procedures specifically established according any interested persons 
the right to petition for the issuance, amendment, or repeal of a rule. 
The absence of such specifically established procedure does not mean 
a denial of such right, but that such petition may be presented in an 
informal manner. The Town Council of Oak Ridge, Tenn., presented 
a proposition by letter and by telegram suggesting a change in pro- 
cedure. It was determined that this suggestion could not be adopted 
in the absence of specific statutory authority to do so. 

(6) Though it is difficult to estimate the relative proportions of 
rules relating to agency management or personnel and those relating 
to public property, loans, g ants, benefits, or contracts, I would esti- 
mate the former as constituting from 15 to 20 percent of all the rules 
of this Agency. 
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(c) See (6) for explanation. 80 to 85 percent. 

Inasmuch as the OA has few, if any, rules involving any military, 
naval, or foreign affairs function of the United States, it does not 
appear appropri late for this Agency to express any view as to whether 
public participation in rulemaking involving any such function is 
desirable. 

The OA does not regard as desirable public participation in rule- 
making involving matters relating to agency management or per- 
sonnel, or in rulemaking by this Agency involving public property, 
loans, grants, benefits, or contracts. 

Internal agency management and personnel are matters solely the 
concern of an agency itself, and do not affect members of the public 
to any appreciable extent; consequently, no reason is perceived why 
the public should participate in the making of rules relating to either 
of such matters. It is recognized that an agency’s organization (the 
only aspect of its management which might “be regarded as external) 
is of some interest to the public and that it is desirable for agency 
organization descriptions to be published; but we have serious doubt 
that the public should be regarded as having a suflicient interest in 
an agency’s organization as to be accorded by substantive right an 
opportunity for advising as to how the organization should be estab- 
lished initially or revised; in short, we regard organization, as well 
as other aspects of management, to be primarily the concern of the 
agency proper. 

This Agency does not regard public participation in rulemaking 
proc eedings involving public property, loans, grants, benefits, or 
contracts as desirable, for the same reason that such proprietary 
functions were excluded from most provisions (including those relat- 
ing to rulemaking) of the Administrative Procedure Act (5 U.S. C. 
1001). It was pointed out in Senate Document 248, 79th Congress 
(358 (194446) ), relative to the exemption of proprietary matters 
from the rulemaking provisions of section 4 of the present APA that: 

The exemption of proprietary matters is included because in those cases the 
Government is in the position of an individual citizen and is concerned with its 
own property, funds, or contracts. 

In the case of most programs of the OA, not only is the Federal 
Government dealing with its own property, funds, or contracts, but 
it also is restricted in its dealings usually to local public agencies, and 
in the case of one program to a very limited group of persons. It 
appears neither necessary nor appropriate to require public participa- 
tion in the formulation of rules relating to programs of this type. 

The OA cannot be said to follow any standard procedure of using 
advisory groups in formulating rules involving agency management 
or personnel or public property, loans, grants, benefits, or contracts. 
However, the OA now and then does make use of advisor y committees. 

On only one occasion has the OA used advisory committees on a 
matter relating to agency management. On that occasion the Hous- 
ing and Home Finance Adie ator, pursuant to Executive Order 
10486, dated September 12, 195: o 8 F. R. 5561, Sept. 17, 1953), ap- 
pointed an advisory committee— 
to make, or cause to be made, studies and surveys of the housing policies and 
programs of the Government and organization within the executive branch for 


the administration of such policies and programs, and * * * [to] advise * * * 
with respect thereto. 
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It seems appropriate to state in this connection that granting an 
agency a right voluntarily to use the advisory committee device when 
an agency wishes to obtain outside views as to the suitability of its 
management structure, as an agency may wish to do every few years, 
is definitely to be preferred to compelling an agency to go through a 
formal rulemaking process and call upon the public for views before 
the agency is permitted to make any changes in its management or 
personnel. 

On a few occasions the OA has used advisory committees in con- 
nection with some of its programs involving loans, grants, and con- 
tracts. Such committees have been used as a means of obtaining out- 
side advice with respect to the formulation of general policies and the 
methods of executing functions particularly in connection with the 
undertaking of new programs, though occasionally such committees 
have been used also to obtain advice relative to reappraisals of the 
workings of existing programs or major problems arising in opera- 
tions. Again, a grant to an agency of authority to make use of ad- 
visory committees as a means of obtaining outside advice in connection 
with even proprietary programs definitely is preferable to enactment 
of a requirement that the public participate in the making of rules 
relating to such programs. 

10. (a) and (6) (1) OA, overall administration: Question inap- 
plicable. 

(2) Community disposition (AEC properties) : Question inappli- 
cable. 

11. (a) (1) OA, overall administration: This question appears 
predicated upon subsection (c) of section 4 of the Administrative 
Procedure Act, from which section the activities of the OA are 
excepted. Accordingly, the question does not appear applicable to 
the OA. It is the ordinary practice of the OA to make rules relating 
to general administration effective upon issuance. Ordinarily pub- 
lished delegations of authority are made effective upon publication 
in the Federal Register. 

(2) Community disposition (AEC properties) : Question not ap- 
plicable to this program. 

(6) (1) OA, overall administration: This question appears predi- 
cated upon subsection (c) of section 4 of the Administrative Proce- 
dure Act, from which section the activities of the OA are excepted; 
and, as a consequence, the question does not appear applicable to the 
OA. Seealso answer to part (a), above. 

(2) Community disposition (AEC properties) : Question not ap- 
plicable to this program. 

12. OA, general comments: No. In addition, question does not 
appear applicable to the OA. 
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13. (1) Overall administration 
I, PROCEDURAL RULES 








Summary description of rule Form of issuance Date of 
issuance 
1, Compliance with nondiscrimination provisions in | Regional Circular No. 207_.-....-.-- June 20, 1955 
Government contracts. 
2. Administrative control of funds.........-...........| HHFA Manual, vol. III, pt. 3, | Mar. 15, 1956 
ch. 1, see. 1. 
RS cals ckcung Rall ctaageeeetadadeahersammiteee HHFA Manual, vol. III, pt. 2, | Apr. 24, 1956 
ch. 4, see. 5. 
4, Graphics and reproduction.................-..-....- HHFA Manual, vol. III, pt. 6, | July 12, 1956 
sec. 1, } 


| 
| i 


Il. SUBSTANTIVE RULES 





Summary description of rule Form of issuance | Date of 
issuance 
1, Project site posting of wage rates approved by Labor | Regional Circular No. 253_--_----- Nov. 20, 1956 


Department. 


Ill, GENERAL STATEMENTS OF POLICY 





Summary description of rule | Form of issuance | Date of 
| issuance 
1. Government employment policy (with particular | HHFA Manual, vol. III, pt. 2, July 18, 1955 
reference to OA). | ch. 1, see. 3. | 
2. Government employment policy (with reference to | HHFA Manual, vol. II, pt. 3, | Oct. 24, 1955 
HHFA as a whole). | ch, 2, see. 3. 
3. Personnel management within the HHFA........... HHFA Manual, vol. II, pt. 3, | Feb. 10, 1956 


ch, 2, sec. 1. 


IV. INTERPRETATIVE RULES 








Summary description of rule | Form of issuance Date of 
issuance 
' 
1, Unemployment compensation for Federal civilian | Regional Circular No. 178_---- “| Jan. 65,1955 
employees. 


V. STATEMENTS OF THE GENERAL COURSE AND METHOD BY WHICH FUNCTIONS 
ARE CHANNELED AND DETERMINED 








Summary description of rule | Form of issuance Date of 
issuance 
1. Defense mobilization and civil defense activities_...| Regional Circular No. 268_---- May 18, 1956 


VI. RULES RELATING TO THE AVAILABILITY OF INFORMATION TO THE PUBLIC 
AND PUBLIC ACCESS OR DENIAL OF MATTER CONTAINED IN THE AGENCY’S 
FILES 


None. 


VII. RULES RELATING TO PUBLIC PROPERTY, INCLUDING THE USE AND 
DISPOSITION OF LAND 
None. 


VIII. RULES RELATING TO THE MAKING OF LOANS TO PUBLIC OR PRIVATE 
PARTIES 
None. 


IX. RULES RELATING TO THE MAKING OF GRANTS OF PUBLIC FUNDS TO PRI- 
VATE AND PUBLIC PARTIES FOR REHABILITATION, EDUCATIONAL, AND 
OTHER PURPOSES 
None. 


95899—57—pt. 11c——-3 
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13. (1) Overall administration—Continued 


X. RULES OR INSTRUCTIONS RELATING TO STANDARDS FOR NEGOTIATION OF 
AND THE GRANT OF CONTRACTS 


Summary description of rule Form of issuance Date of 
| issuance 


HHFA Manual, vol. IIT, pt. 1, 


sec. 6. 


1. Interagency Agreements. Mar. 13, 1956 


XI. PRACTICE MANUALS FOR FIELD OR OTHER AGENCY PERSONNEL EXPLAIN- 
ING THE LAW ADMINISTERED OR THE AGENCY’S POLICIES THEREON 


A. FIELD RULES RELATING TO SUPERVISORY AND COORDINATING RESPONSIBILITIES OF HHFA 
REGIONAL ADMINISTRATORS 


Summary description of rule Form of issuance Date of 
issuance 


HHFA Manual, vol. IV, pt. 1, 
sec. 3 (OA Field Service). 

HHFA Manual, vol. IV, pt. 1, 
sec. 4 (OA Field Service). 


. Current Reports on Housing | Feb. 29, 1956 


to 


. Coordination of Related Programs Sept. 12, 1956 


_ 


3, FIELD RULES RELATING TO ACCOUNTING AND FISCAL PROCEDURES (ALL ISSUED IN HHFA MANUAI 
(FIELD SERVICE), VOL. V, Il, Pt.7. THe Aubit RULES RELATING TO VARIOUS PROGRAMS LISTED 
HERE ARE Not REGARDED AS PARALLELING THOSE BEARING SIMILAR TITLES LISTED IN Pt. XIII, 
BECAUSE THE TWO SETS RULES DIFFER MATERIALLY IN CONTEXT 


BK 


O} 


Summary description of rule Form of issuance (chapter and Date of 

section) issuance 
1. Administrative property and equipment Ch. 6, see. 3 Feb. 1, 1955 
2. Slum clearance and urban renewal program Ch. 5, see. 9 Feb. 5, 1955 
3. 3d advance planning program Ch. 5, see. 8 Apr. 28, 1955 
4. Revolving fund—Liquidating programs Chl 5, sec. 3 Oct 3, 1955 
5. Federal school construction program Ch. 2, sec. 11 Oct. 31, 1955 
6. Public facilities loan program Ch. 2, see. 5 | Dec. 7, 1955 
7. Program of advances for public works planning- Ch. 2, sec. 4 _| Jan. 23, 1956 
8. Designation and bonding of authorized certifying | Ch. 1, sec. 1 | Mar. 20, 1956 

officers. | 
9. Salaries and expenses. Ch. 3, sec. 1 | May 10, 1956 
10. College housing program Ch. 2, sec. 3 July 16, 1956 
11. Disbursements—Basic documents and vouchers | Ch. 1, sec. 5 Aug. 3, 1956 
and schedules of payment 

12. Computation of accrued interest Ch. 1, see. 4 Oct. 4, 1956 
13. Signature cards and abstracts of authority Ch. 1, see. 6 Nov. 7, 1956 
14. Deposit of collection Ch. 1, sec. 2 Nov. 23, 1956 


C. FIELD RULES 


14 


PARALLELING RULES LISTED ELSEWHER 
(ALL ISSUED IN HHFA MANUAL (FIELD 


IN THIS ANSWER 


E IN 
SERVICE), VOL. V) 


QUESTION 

















Summary description of rule Where listed Form of issuance Date of 
issuance 
1. Conflicts of interests Type XIII Pt. 2, ch. 4, Mar. 24, 1955 
2. Financial responsibilities of ¢ do Pt. 2, ch. 5 July 1,1955 
3. Government employment Type III Pt. 2, ch. 1 July 18, 1955 
4. Incentive awards program Type XIII Pt. 2, ch. 5, Aug. 3,1955 
5. Distribution of administrative re- | Type XIII (the 2 Pt. 6, sec. 9 Oct. 20, 1955 
leases. parallel rules are not 
identical). 
6. Internal audit of regional office Type XIII Pt. 3, ch. 1, sec. 2 Dec. 22, 1955 
7. Correspondence with tl General | Type XIII (the 2 Pt. 3, ch. 1, see, 3 Apt 9, 1956 
Accounting Offic parallel rules are not 
identical 
8. Approval and authorization of travel do Pt. 4, sec. 2 May 25, 1956 
9. Notaries public do Pt. 1, sec. 6 Sept. 21, 1956 
10. Modes of travel and accomodations | Type XITI Pt. 4, sec. 3 Oct. 4,1956 
authorized 
11. Travel expenses do Pt. 4, sec. 4 Oct. 4,1956 
12. Details Type I Pt. 2, ch. 4, see, 6- Nov. 23, 1956 








55 
56 
56 
156 


6 
we 


156 


956 
AG 


956 


L956 


L956 
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13. (1) Overall administration—Continued 


D. OTHER FIELD RULEs (ALL IssvED IN HHFA MANUAL (FIELD SERVICE), VOL. V) 


| l 
Summary description of rule | Form of issuance Date of 
(part, chapter, section) | issuance 
; | = : = 
1. Telephone equipment, installation and use-- i is a sal Mar. 4, 1955 
2. Distribution of materials relating to Federal legis- | Pt. 1, sec. 4...-.- ‘ ‘ _....--| Nov. 23, 1958 
lation. | 
‘ . « | = 
3. Government-owned motor vehicles PO Gi 000 Boe en ddicwtccconnl Bee 
4. Procurement of supplies, equipment, and services...) Pt. 6, sec. 1_..---- | May 9, 1956 
5. Correspondence prepared in regional offices ___---- PAR BR iene nce cncdsesanch eee 
6. Indispensable operating records , Ja PR NR cdi akan ..| May 18, 1956- 
7. Mail and postage control__-- Pt. 6, S0:4......... aicenielinénateedie | Oct. 25,1956 


XII. RULES OF PRACTICE 


None. 

XIII. RULES RELATING TO AGENCY MANAGEMENT, ORGANIZATION, AND PER- 
SONNEL. (NOTE. THOSE DELEGATIONS, REDELEGATIONS, AND DESIGNATIONS 
OF ACTING OFFICERS MADE DURING 1955 AND 1956 WHICH HAVE BEEN SUPER- 
SEDED ARE NOT LISTED) 

A. ORGANIZATION DESCRIPTIONS 





Summary description of rule Form of issuance Date of 
issuance 
1. OA basic organization description (superseding | 21 F. R. 10185- Dec. 19, 1956 


earlier ones 


B. DELEGATIONS OF AUTHORITY 





Summary description of rule Form of issuance Date of 
issuance 
1. To Urban Renewal Commissioner. - - 20 F. R. 428 i Jan. 19,1955 
Amended at 20 F. R. 4275 June 17,1955 
Do 21 F. R. 1468 er Mar. 7, 1956 
Do 21 F. R. 3038- May 5,1956 
Do : FP Rs BBB ccve-cnn July 18, 1956 
Do 21 F. R. 5471.. i “ July 20, 1956 
2. To OA fiscal officer, deputy, and regional adminis- | 20 F. R. 556____- : on Jan. 25,1955 
trators to execute legends on bonds 
3. To Community Facilities Commissioner to ad- | 20 F. R. 3241__-- May 12, 1955 


minister prefabricated housing ioan program 
with exceptions 


4. To Community Facilities Commissioner to ad- | 20 F. R. 3241 ; Do. 
minister Alaska housing program (with excep- 
tlons 

5. To Director, General Services Branch, OA, and | HH}FA Manual, vol I, book II, | July 13, 1955 
Assistant, to authorize or approve official travel 60-20-4. 


(internal), 
6. To Director, General Services Branch, OA, and | 20 F. R. 5030, also in HHFA ; July 14, 1955 


Assistant, to execute leases and contracts. Manual, vol. I, book II, 60—20-5. 

7. To regional administrators to take final action on | Regional Circular No. 239 Nov. 18, 1955 
various administrative matters 

8. To heads of constituent agencies and Assistant | 20 F. R. 8374. Nov. 26, 1955 


Administrator (Administration), OA, to pur- 
chase sure ty bonds for employees 


9. To Community Facilities Commissioner to ad- | 20 F. R. 9981 Dec. 24, 1956 
minister public facility loans program 
10. To regional administrators with respect to public | 20 F. R. 9981 Do. 


facility loans 

11. To Community Facilities Commissioner to ad- | 21 F. R. 45 
minister program of advances for public works 
planning. 

12. To Director, community disposition program, and | 21 F. R. 3231 May 16, 1956 
community disposition supervisors, of powers 
under community disposition (AEC properties 


program 


Jan. 4,1956 


Amended at. ._---. . ‘5 = 2 ee Nov. 20, 1956 
Summary description of rule Form of issuance Date of 
| issuance 
és a naa an aenciecares <ciaiiieiinaeonciala-taddaiaat 
13. To regional administrators with respect to ad- ie nee 
vances for public works planning. 
| 
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13. (1) Overall administration—Continued 


C, REDELEGATIONS OF AUTHORITY 


(Not described because of number and lesser importance) 





Summary description of rule 





| 


Summary description of rule 


20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F. R. 
20 F.R 

F. R. 
21 F.R 
21 F. R. 


Form of issuance 


D. DESIGNATIONS OF ACTING OFFICERS 


Form of issuance 
(published at) 





| Mar. 


Date of 
issuance 


Feb. 1, 1955 
Do. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Mar. 
Mar. 
Mar. 
Mar. 
A pr. 
June 
Oct. 
Nov. 
Nov. 
Nov. 
Jan. 


4, 1955 
9, 1955 
17, 1955 
18, 1955 
22, 1955 
26, 1955 
1, 1955 
12, 1955 
16, 1955 
24, 1955 
9, 1955 
2, 1955 
22, 1955 
5, 1955 
24, 1955 
26, 1955 
27, 1956 
28, 1956 


Date of 
issuance 





1. Acting Administrator-_-__--- sie 
Designation and order of precedence to act as Urban 
Renewal Commissioner. 
. Acting Community Facilities Commissioner-- -- 
. Acting Community Disposition Supervisor, Oak 
Ridge, Tenn. 


E. 


Summary description of rule 


_ 


. Incentive awards program................-.---..-.- HHFA Manual, vol. II, pt. 3, ch. 
| 1, sec. 5. | 
2. Private business and financial activities of employ- | HHFA Manual, vol. II, pt. 3, ch. 
ees and representative activities of former em- 1, sec. 1. 
ployees (general statements. Procedures on 
latter subject issued earlier as noted in answer to 
question 3, XIJ). 
3. Retirement fund reports. -- ase a bceentchaaeasaek | HHFA Manual, vol. IT, pt. 3, ch. 
3, sec. 3. 


4. Recovery of erroneous payments to employees. --- 


. Financial reporting requirements. --.........-.--.-.-- 


a 


. Distribution of HHFA administrative releases__--- 


. Compliance program. - ---- 


8. Correspondence with the General Accounting Office. 


OTHER RULES 


&) THOSE APPLICABLE TO THE HHFA 


| HHFA Manual, vol. II, pt 


+ 


8999 _ 


1001. _- 
1001. 


AS A WHOLE 


Form of issuance 


3, sec. 4. 


| 
| HHFA Manual, vol. II, pt. 3 
3, sec. 6. 
| HHFA Manual, vol. 
ch. 1, sec. 6. 
HHFA Manual, vol. 
ch. 1, sec. 2. 
HHFA Manual, vol. II, pt. 3 
ch. 3, sec. 2. 


II, pt. 3, 


II, pt. 


’ 


Apr. 28, 1955 
Nov. 20, 1955 
Dec. 15, 1956 
Do, 


Date of 
issuance 


| May 27, 1955 


3, | 


Sept. 2, 1955 


Do. 
Do. 
Do. 
Oct. 20, 1955 
Mar. 1, 1956 


Apr. 9, 1956 











— 





1955 


1955 


1955 
1956 


1956 
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18. (1) Overall administration—Continued 


E. OTHER RvuLEs—Continued 


(b) THOSE APPLICABLE PRIMARILY TO THE OA 











| 
Summary description of rule Form of issuance | Date of 
issuance 
J 
1, Annual leave............-.-- anbnne tl aentaintien ars Manual, vol. III, pt. 2, | Jan. 7, 1955 
ch. 7, sec. 4. 
2. Training of regional office code specialists. ....._.__| Regional Circular No. 185__.....-- Feb. 23, 1955 
3. (Audits) college housing program. ...............-- | HHFA Manual, vol, III, pt. 7, | Mar. 2,1955 
| ch. 7, sec, 7. 
4, Conflict of interests. ...............- edited cute aeacas | HHFA Manual, vol. III, pt. 2, | Mar. 17,1955 
ch. 5, sec. 3. 
5. (Audits) slum clearance and urban renewal pro- | HHFA Manual, vol. III, pt. 7, | Apr. 22,1955 
gram, ch. 3, sec. 2. | 
6. Checking employment references by telephone.....| Regional Circular No. 198_........| May 11, 1955 
7. Financial responsibilities of employees. --__- i tt haba i HHFA Manual, vol. ILI, pt. 2, | June 30, 1955 
| ch. 5, sec. 6. 
8. Incentive awards program ..............-....---.-- | HHFA Manual, vol. III, pt. 2, | Aug. 3, 1955 
ch. 5, sec. 2. 
9. (Audits) urban planning assistance program. _---- | HHFA Manual, vol. III, pt. 7, | Sept. 27, 1955 
ch. 3, sec. 12. 
10. (Audits) demonstration grant program-............- HHFA Manual, vol. III, pt. 7, Do. 
ch. 3, sec. 13. 
11. Internal audit of regional offices..................... HHFA Manual, vol. III, pt. 7, | Dec. 22,1955 
ch. 2, see. 2. 
12. (Audits) public facility loans program ---------| HHFA Manual, Vol. III, pt. 7, | Jan. 24, 1956 
ch. 3, sec. 14. | 
13. (Audits) program of advances for public works | HHFA Manual, vol. III, pt. 7, | Mar. 8, 1956 
planning. ch. 3, sec. 11. | 
14. Administrative control of funds__................-- HHFA Manual, vol. III, pt. 3, | Mar. 15, 1956 
| ch. 1, see. 1. 
15. Field travel by central office staff................... HHFA Manual, vol. III, pt. 4, | Apr. 18, 1956 
; see. 10. 
16. Approval and authorization of travel__.........-.- | HHFA Manual, vol. III, pt. 4, | May 25, 1956 
sec. 2. | 
17. Reimbursements for taxicab fares_...............-- | HHFA Manual, vol. III, pt. 3, | June 21,1956 
ch. 1, sec. 2. 
18. Supplies and equipment---_.-..--- sie hd HHFA Manual, vol. III, pt. 6, | Sept. 4, 1956 
sec. 2. 
SEA DRSSRIOD ciate cn Scciicucinthcceindbhedsmantd HHFA Manual, vol. III, pt. 1, | Sept. 21, 1956 
sec. 8. 
20. Modes of travel and accommodations authorized.... HHFA Manual, vol. III, pt. 4, | Oct.. 4, 1986 
sec. 3. 
21. Travel expenses........................-.-.-.......| HHFA Manual, vol. III, pt. 4, Do. 
| sec. 4. | 


Representative copies of rules: 

1. The basic OA organization description, most delegations and 
redelegations of authority, and designations of acting officers are 
available in the Federal Register, as cited above. 

2. One copy each of the followi ing are in the committee’s files: 

(a) Incentive Awards Program, HHFA Manual (vol. III, pt. 2, 
ch. 5, sec. 2 (August 3, 1955)). Virtually the same material appears 
at HHFA Manual (OA Field Service) (vol. V, pt. 2, ch. 5, sec. 2). 

(6) Internal Audit of Regional Offices, HHFA Manual (OA Field 
Service) (vol. V, pt. 3, ch. 1, sec. 2 (Dece “mber 22, 1955)). Virtually 
the same material appears at HHFA Manual (vol. III, pt. 7, ch. 2, 
sec. 2). 
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(2) Community disposition (AEC properties) : The “rulings” issued 
are the documents required in the sales program (mentioned above in 
answer to question 3, pts. I and IV, and question 7), the Community 
Disposition Manual-Operating Instructions (mentioned above in an- 
swer to question 3, pt. XI), and the leaflet of May 11, 1956, entitled 
“Information for Prospective Purchasers of Government- Owned Sin- 
gle-Family and Duplex Houses and Residential Lots in Oak Ridge, 
Tenn.” (mentioned above in answer to question 3, pt. IIT). 

One copy each of the General Conditions of Sale and of the infor- 
matory leaflet are attached as representative copies of such rulings. 

14. (1) OA, overall administration: The phraseology of the various 
parts of this question indicates that they are directed more toward 
program powers than to powers relating to overall administration. 
Any problems of administration arising out of statutory construc- 
tion encountered by this Agency are essentially the same as those 
posed to Federal agencies generally. Save where a particular agency 
encounters an administr: ative problem peculiar to it, across-the- board 
administrative problems arising out of legislation more appropriately 
should be raised, it would seem, by one of the agencies having a broad 
function relating to overall Feder: al administration, such as the Bureau 
of the Budget, Civil Service Commission, or the General Accounting 
Office. 

(a) Yes, except insofar as problems of interpretation may arise in 
Federal agencies generally. 

(db) None pec uliar to the overall administration of the OA. 

(c) No; except insofar as the Congress has revised laws relating to 
agency management, organization, and personnel. 

(7d) Very few with respect to overall administration, though, of 
course, nearly all laws, orders, directives, decisions, and similar issu- 
ances admit of some extensions and implementation. 

(e) Although the resulting indeterminate meanings of the particu- 
lar statutory provisions cannot precisely be said to constitute “matters 
left to agency discretion,” it would be helpful if some of the statutes 
relating to conflicts of interest could be sufficiently detailed as to be 
susceptible of ready interpretation when applied to individual cases 
arising in agencies’ oper ations, particularly with respect to the mean- 
ing of such phrases as “prosecutes any claims” and “subject matter.’ 
It is recognized, however, that the drafting of the much detailed stat- 
utory provisions is a very difficult task, and it is clear from previous 
congressional hearings that the Congress is well aware of the problem. 

(7) The OA has made no efforts to secure or to draft legislation 
amending the statutes relating to conflicts of interest so as to spell 
out the prohibitions in more detail. The Congress already is well 
aware of the problem; and, if the matter is to be raised by any Federal 
agency, it would more appropriately be raised by an agency having 
broad Federal epee on the subject, suc h as the Department 
of Justice or the Civil Service Commission. 

(2) Community disposition (AEC properties) : 

a) Yes. 

ts None. 

(c) Yes. Amendment of section 32 of the act to provide for credit 
for tenant improvements to commercial properties to the extent that 
the lessee has not been previously compensated therefor under the 
terms of his lease. Amendment of section 62 of the act to provide 
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for Agency financing in housing sales to include an advance for neces- 

sary repairs, or for “the rehabilitation, modernization, rebuilding, or 
enlargement of the premises and to include such advance in the amount 
of the note secured by the mortgage on the property. Amendment of 
section 62 to provide ‘for Agence “y financi ing, when financing on reason- 
able terms is not available from other sources, in the sale of commercial 
property. Amendment of section 116 to give the Agency power to 
dea P with, complete, operate, rent, renovate, modernize, insure, or 
sell for cash, in its discretion, any properties acquired pursuant to 
the act. 

(d) The sales document procedures are confined to those delineated 
by statute. However, that area of discretion committed to the Agency 
by statute is that found in section 62 of the act concerning Agency 
financing. This is amplified in 3, VIII. 

(e) No. 

(f) None, not necessary. 


COMMUNITY FACILITIES ADMINISTRATION 
Intropuctory STATEMENT 


The Community Facilities Administration, a constituent unit of the 
HHFA, Office of the Administrator, is engaged in operating certain 
active programs dealing with Federal financial assistance to public 
agencies for planning or construction of public works and to institu- 
tions of higher learning for construction of housing and other service 
facilities. It is also engaged in supervising the liquidation of other 
programs where the statutory authority to enter into new commit- 
ments for additional projects has expired. 

The authority for the operation of all programs is vested in the 
Commissioner of the Community Facilities Administration either by 
direct delegation from the Administrator of the Agency or pursuant 
to statutory enactment. At the field level the responsibility for the 
operation of the programs is vested in the regional administrators of 
the six regional offices located in New York, N. Y.; Philadelphia, Pa. ; 
Atlanta, Ga.; Chie: ago, Ill.; Fort Worth, Tex.; and San Francisco, 
Calif. 

CFA, not being a regulatory agency, does not exercise rulemaking 
authority as contempl: ated by the Administrative Procedure Act. It 
operates through the medium of specific forms of contract designed 


to accomplish ‘the objectives of its programs as enunciated in the 
statutes pertaining thereto. 


I. RuLEMAKING 
Answer to question 7 


A. ACTIVE PROGRAMS 
1. College housing 

(2) Public Law 475, 81st Congress, as amended (64 Stat. 48, 77; 12 
U.S. C.1746 (1946 ed., Supp. IV) ). 

This law authorizes the making of loans to public and private non- 
profit educational institutions of higher learning (as defined therein) 
and also to private nonprofit corporations established by any such 
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educational institution for the sole purpose of providing housing or 
other educational facilities for students and faculty thereof, all for 
the ed of providing student and faculty housing, cafeterias or 
dining halls, student unions, infirmaries or other inpatient or out- 
patient health facilities, and for other essential service facilities. 

(6) The Administrator of the Agency is authorized to exercise the 
authority granted under the foregoing law. 

(c) T he Administrator has delegated such authority to the Com- 


missioner of the Community Facilities Administration (19 F. R. 
3240). 


2. Public facility loans 


(a) Public Law 345, 84th Congress, as amended (69 Stat. 635, 642). 

This law authorizes the purchase of securities and obligations of, or 
the making of loans to, States, municipalities and other political sub- 
divisions of States, public agencies, and instrumentalities of one or 
more States, municipalities and political subdivisions of States, and 
public corporations, boards and commissions established under the 
laws of any State, to finance specific public projects under State or 
municipal law. 

(6) The Administrator of the Agency is authorized to exercise the 
authority granted under the foregoing law, acting through the Com- 
munity Facilities Administration. 

(c) With the exception of the power to determine the rate of inter- 
est on loans, the Administrator has delegated all authority to the 
Commissioner, CFA (19 F. R. 7123). 


8. Advance planning of public works 


(a) Housing Act of 1954, Public Law 560, 83d Congress, as amended 
(68 Stat. 590, 641). 

This law authorizes the making of advances to the States and other 
non-Federal public agencies to aid in preparing plans and specifica- 
tions for proposed public works. These advances are noninterest 
bearing and become repayable only when construction of the public 
works so planned is undertaken, and if less than the entire project is 
constructed the applicant shall repay such proportionate amount of 
the sum advanced as the Administrator determines to be equitable. 

(6) The Administrator is authorized to exercise the authority 
included in the act. 

(c) The Administrator has delegated general administrative au- 
thority for this program to the “Commissioner, Community Facilities 
and Special Operations”—now “Commissioner, Community Facilities 
Administration” (19 F. R. 6979). He also has recently delegated 
limited authority to approve planning projects (up to $7,500 per pro}- 
ect) to the various regional administrators (21 F. R. 6076). 

4. School construction 

(a) Public Law 815, 81st Congress, as amended (64 Stat. 967; 20 
U.S. C. 272-280). 

This law authorizes Federal payments to public school districts 
which have incurred impacts by reasons of Federal activities in order 
to help them provide additional school facilities. It also permits 
Federal construction of elementary schools in some instances. 


(6) Authority is vested in the United States Commissioner of 
Education. 


3S 
38 


‘= 
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(c) The authority to arrange for the construction of schools fed- 
erally is delegated to the Commissioner, CFA, on an individual school 
basis and generally to that official to supervise the construction of the 
school facilities provided by local public school districts with Federal 
funds made available pursuant to said law. 


B. INACTIVE PROGRAMS WHERE AUTHORITY TO APPROVE ADDITIONAL 
PROJECTS HAS EXPIRED 


1. Advance planning of public works 

(a) Public Law 458, 78th Congress (58 Stat. 785, 791; 50 App. 
U.S. C. 1671 (1946 ed.) ). 

This law authorized the making of loans or advances to the States 
and other non-Federal public agencies to aid in preparing plans and 
specifications for proposed public works. Only advances were made 
under this law and they become repayable in full whenever the ap- 
plicant undertakes the construction of the public works so planned. 
This program has been commonly known as the First Advance Plan- 
ning Program. 

(6) The authority was originally vested in the former Federal 
Works Administration but by virtue of Reorganization Plan No. 17 
of 1950 the Administrator, HHFA succeeded thereto. 

(c) The authority for general administration of the liquidation of 
this program has been vested in the Commissioner, CFA, by direction 
of the Administrator. 


2. Advance planning of public works 

(a) Public Law 352, 81st Congress (63 Stat. 841; 40 U. S. C. 451 
(1946 ed., Supp. IIT) ). 

This law is very similar to that covering the First Advance Plan- 
ning Program. Only advances were made thereunder, and they too 
became repayable in full on the start of construction of the public 
works so planned. 

(6) Originally, the authority was placed in the Administrator of 
the General Services Administration but later transferred to the 
Housing and Home Finarce Administrator by Reorganization Plan 
No. 17 of 1950. This program has been known as the Second Ad- 
vance Planning Program. 

(c) The authority for general administration of the liquidation of 
this program has also been vested in the Commissioner, CFA, by di- 
rection of the Administrator. 


3. Alaska housing 


(a) Public Law 52, 81st Congress; (63 Stat. 57; 48 U. S. C. 484 et 
seq. (1946 ed., Supp. ITT)). 

Under this law the Housing and Home Finance Administrator was 
authorized to purchase not to exceed $20 million of notes or other 
obligations of the Alaska Housing Authority (a public agency of the 
Territory of Alaska) in order to provide the Authority with funds 
with which to construct and sell or rent dwelling accommodations 
for inhabitants of Alaska and to make loans for such housing to pub- 
lic agencies, or private nonprofit or limited dividend corporations, or 
other corporations under certain circumstances, and also to make 
character loans to individuals or cooperatives for the improvement, 
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conversion, or construction of dwellings in remote areas where the 
loan did not exceed $500 per dwelling. 

(6) See (a) above. 

(c) The Administrator has delegated administrative responsibility, 
with certain limitations, to the C ommunity Facilities Commissioner 


(20 F. R. 3241). 

Prefabricated housing 

(a) Public Law 901, 80th Congress, as amended (62 Stat. 1268, 
1275; 12 U. S. C. 1701g (1946 ed., Supp. V)), and Reor ganization 
Plan No. 23 of 1950 (64 Stat. 1279; 5 U.S. C. 1832-15 note; 12 U.S.C. 
1701¢ note; and 15 U.S. C. 604 and 606 notes). 

Under the foregoing authority loans were authorized to aid hous- 
ing production through providing funds for production or distribu- 
tion of prefabricated houses or housing components. 

(6) The Administrator of the Agency was vested with the author- 
ity of the Agency in respect of this program, including that portion 
transferred from the Reconstruction Finance Corporation. 

(c) The Administrator has delegated administrative responsibility 
with certain limitations, to the Community Facilities Commissioner 
(20 F. R. 3241) 

5. War and emergency community facilities 

(a) Public Law 849, 76th Congress, as amended (54 Stat. 1125; 
42 U.S. C. 1531 et. seq. (1946 ed.) ). 

(6) Under this statute the former Federal Works Agency con- 
struc a re by Federal contract, or indirectly by way of loans or 
grants, or both to non-Federal public and private agencies various 
types of ihe works after the need therefore in the defenses or war 
effort had been determined by the President of the United States. 
All that remains is the final disposition and transfer of the few re- 
maining federally constructed properties, most of which are the sub- 
ject of disposal instruments such as leases with options to purchase 
or sales contracts covering a term of years. 

The general administrative responsibility for handling the 
liquidation works of this program has been assigned to the Com- 
munity Facilities Commissioner. The Administrator executes all 
deeds and bills of sale. 

Defense community facilities 

(a) Public Law 139, 82d Congress, as amended (65 Stat. 293; 
42 U.S. C. 1591 (1946 ed., Supp. V)). 

This law authorized the making of loans or grants or both to aid in 
the provision of certain types of public works needed for defense 
purposes in areas declared to be critical defense housing areas. The 
authority in this Agency to approve further projects has expired 
and with the exception of six remaining projects to be completed fully 
the operations involve the collection of the loans represented by bonds 
purchased as evidence thereof. 

(6) The Administrator was authorized to exercise the loan and 
grant powers imposed on this Agency by said law. 

(c) Initially the heads of the various regional offices and the 
Savannah area office were authorized to execute contracts with public 
and nonprofit agencies for projects in amounts approved by the Ad- 
ministrator and to take other action respecting such contracts (17 


w 
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F. R. 4469 (1952)). Subsequently, the Administrator delegated gen- 
eral administrative responsibility for this program to the Commis- 
sioner, C ommunity Facilities and Special Operations—now the Com- 
missioner of Community Facilities (18 F. R. 8813). 


Answer to question 2 


Section 402 (c) of the Housing Act of 1950 (Public Law 475, 81st 
Cong., supra), which is the basic statute governing the college hous- 
ing program, contains specific authority “to prescribe such rules or 

regul: tions as may be necessary to carry out the program. 

Section 702 (d) of the Housing Act of 1950 (Public Law 560, 83d 
Cong., supra), which is the basic law governing the active advance 
planning statute, authorizes the Administrator to prescribe rules and 
regulations to carry out the purposes of the section. 

Section 501 (d) of Public Law 458, 78th Congress, supra, which 
is the basic law governing the first advance planning program, au- 
thorized the Federal Works Administrator to prescribe rules and 
regulations to carry out the purposes of the section. 

Section 5 of Public Law 352, 81st Congress, supra, which is the 
basic law governing the second advance planning program, author- 
ized the Administrator of General Services to prescribe rules and 
regulations to carry out the purposes of the act. 

Section 308 of Public Law 849, 76th Congress, supra, whic h is the 
basic law governing the provision of war and emergency community 
facilities, authorized the Administrator (FWA) to make such rules 
and regulations as might be necessary to carry out the provisions of 
the act. 

Answer to question 3 


CFA has not, due to the nature and type of its operations, found 
it necessary to promulgate formal rules. However, under the first 
advance planning program, supra, regulations were issued and pub- 
lished in the Federal Register. (See title 44 Code of Federal Regula- 
tions, ch. VII.) In the ‘subsequent programs, the contract terms and 
conditions obviated the need for regulations. 

CFA in its active programs has no direct dealings with individuals 
except for those instances where the other contracting party to a 
Federal contract under the school construction program, supra, hap- 
pens to be in business for himself as a contractor, architect, or engi- 
neer, etc. Normally, the applicant is a State or a political subdivi- 
sion thereof. In the case of the college housing program, supra, the 
applicant is either a public or pr ivate nonprofit educational corpora- 
tion, or a corporation created by such an institution for the purpose 
of providing student and faculty housing and related facilities. 

Under each program a document entitled “Information for Appli- 
cants” is prepared and made available to the interested public agency, 
and to any other party or person who requests such information. In 
addition special application forms are prepared and similarly dis- 
tributed. In addition, information concerning the programs are con- 
veyed to the engineering and architectural societies, contractors’ 
associations, labor unions, trade organizations of the construction 
industry the national news services, etc. (Copies of the above-men- 
tioned documents pertaining to two of our programs, and the terms 
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and conditions which form a part of each contract thereunder, are 
filed with the committee. ) 

As indicated heretofore, normal rulemaking is not observed. In- 
structions, in manual form, are provided to ‘the CFA personnel in 
Washington and the field. (The manual chapter relating to the 
college housing program is filed with the committee.) This will serve 
to illustrate the details of CFA operations generally. The keynote 
is flexibility of operations to the end that the maximum assistance 
may be provided under the various statutes with a minimum of 
restrictions. 

Of course, it is essential that each applicant be determined to be 
eligible under the particular statute and that its proposed project 
falls within the purview thereof. In the case of loans, every effort is 
made to conform the terms thereof to those utilized in normal private 
financial transactions handled by banks, insurance companies, and 
investment dealers. Under the college housing program, supra, liai- 
son is maintained with the Investment Bankers Association of Amer- 
ica, individual investment houses that regularly deal in loans to 
educational institutions, banks and insurance companies, and, of 
course with the various national associations representing colleges 
and universities. This fall the Administrator, pursuant to the pro- 
— of section 601 of the Housing Act of 1949, as amended (12 
Uz. C. 1701b), established the Advisory Committee on the College 
Scns Program and appointed several members thereof. To d: ate 
one meeting has been held which laid the groundwork for encourag- 
ing joint Federal and private participation in college housing loans. 

The public facility loan program statute did not provide for any 
fixed interest rate on the loans. In order to make a determination of 
the proper level of interest rates to be charged applicants for loans 
under that program, consideration had to be. given to charging rates 
which would be equitable. They have to be ‘sufficient: to service the 
debt obligations of the Administrator to the United States Treasury, 
cover administrative costs of the program, and establish reserve for 
loan losses. An authority on municipal financing was retained as 
a consultant to the Community Facilities Commissioner, for the pur- 
pose of aiding in determining adequate interest rates to be charged 
borrowers. A field survey was made by the consultant and repre- 
sentatives of CFA. Organizations of municipal officials, municipal 
credit rating agencies, ‘investment banking firms, and individuals 
familiar with municipal financing were consulted. This survey in- 
cluded consultations at Chicago, Kansas City, Little Rock, and New 
York City. This resulted in the adoption of a basis for calculating 
interest rates to be charged which fluctuates upward or downward, 
based upon the trends of the current market for municipal and long- 
term Government bonds. 


Answer to question 4 


The only provision of this nature is found in section 4 of Public 
Law 352, 8ist Congress, supra (second advance planning statute). 
That section specifies that if the construction of any public works 
planned with an advance thereunder is not undertaken or started 
within 3 years after the full amount of the loan or advance therefor 
has been made, the Administrator shall determine (which determina- 
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tion shall be conclusive), after due notice and hearing, that the pub- 
lic agency has not acted in good faith either in obtaining the loan 
or advance or in failing to undertake or start the construction of 
such public works, the Administrator shall demand prompt payment 
of such loan or advance. : 

It has not been found necessary as yet to have such a hearing due 
to the absence of any indication of bad faith with respect to those 
public works that have reached the 3-year period mentioned above. 

5. No supplementation of question 3 deemed necessary by reason 
of CFA’s activities. 

6and7. Not pertinent to CFA operations. 

8. Not pertinent to CFA operations. Since CFA operates on a 
project basis, modifications are generally confined to waivers of, or 
amendments to, the provisions of a contract. 

9, 10, 11, and 12. Not pertinent to CFA operations. 

13. Not pertinent to CFA operations. See, however, attached 
copies of regional Circulars Nos. 232 (and first and second revisions), 
235, 254, 275, 294, and 295 and part 3, volume VI. 

14. Not pertinent to CFA operations. 


URBAN RENEWAL ADMINISTRATION 
1. RULEMAKING 


1. (a) The Urban Renewal Commissioner as the official head of the 
Urban Renewal Administration has such powers, functions, and 
duties under the Housing Act of 1949, as amended, as are delegated 
by the Administrator of the Housing and Home Finance Agency. 
These powers, functions, and duties as delegated are exercised in a 
manner consistent with the national housing policy as set forth in 
the Housing Act of 1949, as amended, and in such a manner as will 
facilitate sustained progress in attaining the national housing ob- 
jective declared in said act. The Commissioner of Urban Renewal 
has no specific statutory rulemaking power as such and exercises 
only such power as is delegated to him by the Administrator for the 
purpose of filing in details within the limitation of the statute and to 
carry into effect the intent of Congress as expressed in the Housing 
Act of 1949, as amended. 

All transactions which involve commitments or obligations of any 
kind between the Urban Renewal Commissioner and any local public 
body are executed pursuant to the terms and conditions of a contract 
and by waivers and amendments therto. 

(6) The Administrator of the Housing and Home Finance Agency 
is the duly authorized officer to exercise all powers conferred by the 
Housing Act of 1949, as amended. 

(c) The Commissioner of Urban Renewal is authorized to exercise 
all such powers as are delegated by the Administrator of the Housing 
and Home Finance Agency. 

2. The functions of this Agency are performed pursuant to a gen- 
eral grant of authority under title 12, United States Code, section 
1701e: 
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§ 1701c. Housing and Home Finance Administrator. 
In carrying out his functions, powers, and duties— 


(a) Employment of personnel; delegation of functions; official seal; Secretary 
of Commerce member of National Housing Council. 


The Housing and Home Finance Administrator may appoint such officers 
and employees as he may find necessary, which appointments shall be subject 
to the civil-service laws and the Classification Act of 1949, as amended. The 
Administrator may make such expenditures as may be necessary to carry out 
his functions, powers, and duties, and there are authorized to be appropriated 
to the Administrator, out of any moneys in the Treasury not otherwise appro- 
priated, such sums as may be necessary to carry out such functions, powers, 
and duties and for administrative expenses in connection therewith. The 
Administrator, without in any way relieving himself from final responsibility, 
may delegate any of his functions and powers to such officers, agents or 
employees as he may designate, may authorize such successive redelegations 
of such functions and powers, as he may deem desirable, and may make such 
rules and regulations as may be necessary to carry out his functions, powers, 
and duties. The Administrator shall cause to be prepared for the Housing and 
Home Finance Agency an official seal of such device as he shall approve, and 
judicial notice shall be taken of said seal. The Secretary of Commerce or his 


designee shall hereafter be included in the membership of the National Housing 
Council. 


(b) Additional powers and duties of Administrator, Home Loan Bank Board, 
Federal Housing Commissioner, and Public Housing Commissioner. 


The Housing and Home Finance Administrator, the Home Loan Bank Board 
(which term as used in this section shall also include and refer to the Federal 
Savings and Loan Insurance Corporation, the Home Owners’ Loan Corporation, 
and the Chairman of the Home Loan Bank Board), the Federal Housing Com- 
missioner, and the Public Housing Commissioner, respectively, may, in addi- 
tion to and not in derogation of any powers and authorities conferred elsewhere 
in sections 1437, 1701c, 1701d, 1701le to 1701g-3, 1702, 1703, 1706, 1709, 1710, 
1713, 1716, 1738, 1743, 1744-17471 of this title, section 846 of title 31, section 694 
of title 38, and section 1404a of title 42 

(1) with the consent of the agency or organization concerned, accept and 
utilize equipment, facilities, or the services of employees of any State or local 
public agency or instrumentality, educational institution, or nonprofit agency 
or organization and, in connection with the utilization of such services, may 
make payments for transportation while away from their homes or regular 
places of business and per diem in lieu of subsistence en route and at place 
of such service, in accordance with the provisions of section 73b-2 of title 5: 

(2) utilize, contract with, and act through, without regard to section 5 of 
title 41, any Federal, State, or local public agency or instrumentality, educa- 
tional institution, or nonprofit agency or organization with the consent of 
the agency or organization concerned, and any funds available to said officers 
for carrying out their respective functions, powers, and duties shall be avail- 
able to reimburse or pay any such agency or organization; and, whenever in 
the judgment of any such officer necessary, he may make advance, progress, 
or other payments with respect to such contracts without regard to the provi- 
sions of section 529 of title 31; 

(3) make expenditures for all necessary expenses, including preparation, 
mounting, shipping, and installation of exhibits; purchase and exchange of 
technical apparatus; and such other expenses as may, from time to time, be 
found necessary in carrying out their respective functions, powers, and 
duties: Provided, That the provisions of section 5 of title 41 shall not apply 
to any purchase or contract by said officers (or their agencies), respectively, 
for services or supplies if the amount thereof does not exceed $300: And 
provided further, That funds made available for administrative expenses in 
carrying out the functions, powers, and duties imposed upon the Housing 
and Home Finance Administrator, the Home Loan Bank Board, the Federal 
Housing Commissioner, and the Public Housing Commissioner, respectively, 
by or pursuant to law may at their option be consolidated into single admin- 
istrative expense fund accounts of said officers or agencies for expenditure 
by them, respectively, in accordance with the provisions hereof. (Aug. 10, 
1948, ch. 832, title V, § 502 (a, c), 62 Stat. 1283, 1284; Oct. 28, 1948, ch. 782. 
title XI, § 1106 (a), 68 Stat. 972; Apr. 20, 1950, ch. 94, title V, § 503, 64 Stat. 
80. ) 
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The Urban Renewal Administration (hereinafter referred to as 
URA) has no rulemaking powers or functions as such. It does publish 
policy statements regarding conditions under which financial aid will 
be given to local agencies participating in the URA programs and sets 
up procedures to be followed both inter nally and externally by partici- 
pants in these programs. 

Since URA makes no distinction between the different types of rules 
as designated in this question, the answers to each subsection thereof 
will apply uniformly unless indicated otherwise. 

Subsections I, II, 111, 1V, V, VI, VIII, IX, and X: 

(a) There is no collection of data as such. The URA has technical 
ia shes composed of staff technicians experienced in the various fields 
pertinent to agency action, i. e., engineers, real-estate advisors, city 
planners, statisticians, accountants, lawyers, etc., and much of the rule- 
making is based on the skill of these technicians. Before a rule is 
promulgated, it is considered by all technical branches through a 

“clearance” procedure, and the rule as finally determined is based upon 
the collective experience of the technical staff. 

The major stimuli for formulation of policies are the problems faced 
by local agencies in carrying out URA programs, and in general rules 
are promulgated in response to specific case experience in the field. If 
experience in one or a number of projects indicates that a rule is re- 
quired, or that a current rule is impractical, unreasonable, or unfair, 
the problem is considered in the light of these experiences and in view 
of the purposes of the pertinent legislation, and action taken accord- 
ingly. 

(b) and (ce) There is no formal notice or hearing procedure. How- 
ever, the URA has two advisory committees, one of the urban renewal 
program, and one on the demonstration grant program, which consult 
with the Commissioner on the programs and policies of the URA, with 
emphasis on the major objectives of the programs. The committees 
are appointed by the Administrator from among persons representa- 
tive of professional, municipal, trade, public interest, and public 
administration organizations. 

The URA also maintains close contact with the redevelopment 
section of the National Association of Housing and Redevelopment 
Officials (hereinafter referred to as NAHRO), which section is com- 
posed of executive directors of local public agencies (hereinafter re- 
ferred to as LPA) actively participating in the urban renewal pro- 
gram. The section meets with the Commissioner several times a year 
for the purpose of discussing specific rules and regulations contem- 
plated by the URA with the aim of getting local comment on the 
reasonableness and practicality of proposed rules. The redevelopment 
section also makes suggestions to the Commissioner for changes in 
rules, new rules, and so forth. 

There are no public hearings conducted by the URA itself. 

(7) Many of the rules disseminated by the Agency are accom- 
panied by statements of reasons—i. e., the issuance containing the rule 
is written in narrative form and the narrative often includes re-sons. 
There is, however, no formal internal Agency procedure requiring 
statement of reasons. 


(e) Rules are issued in various forms depending on the type of rule 
and status. 
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(1) The LPA Manual is the primary vehicle for dissemination of 
rules to local public agencies participating in the urban renewal pro- 
gram. It contains most of the policies and procedures for this pro- 
gram and is constantly being revised by means of looseleaf sheets. 
The manual is published for the use of LPA versonnel, but is also sent 
to city and State officials and technical staff, libraries, colleges, and 
univ ersities, Federal Government agencies, C ongr essmen, and national 
associations and organizations in the field. On the recommenadtion of 
the regional offices of the Housing and Home Finance Agency (herein- 
after referred to as HHF A), copies of the manual are sent to private 
consultants. 

(2) LPA letters supplement the LPA Manual by stating policies 
“ne procedures presently in use but which are not considered to have 
been sufficiently crystallized to be issued in permanent form. The 
letters are sent to the same people who receive the manual. 

(3) Volume VII of the HHFA manual is used to disseminate 
internal procedures and policies relating to urban renewal operations 
to regional HHFA staff people. It is in looseleaf form. 

(4) Regional circulars (urban renewal) perform the same function 
with regard to volume VII as LPA letters do with regard to the LPA 
manual. 

(5) Policy documents are reproductions of pertinent correspon- 
dence, memorandums, openings, etc., which are sent to URA ana 
regional office staff. These materials show current thinking on matters 
of policy which have not yet ¢ rystallized sufficiently to be sent outside 
the agency. They are used by regional office people as a guide in 
giving advice on the regional level to LPA’s which might be e¢ oncerned 
with similar problems in specific projects. 

(6) A Guide to Urban Planning Assistance Grants contains policies 
and procedures relating to the urban planning assistance program. 
It is primarily for the use of planning agencies. 

(7) Planning agency letters supplement the guide in the same way 
LPA letters supplement the LPA manual. 

(8) Urban Planning Assistance Grants—Accounting Procedures 
is sent to planning agencies as a guide to the development and use of 
accounting techniques. 

(9) A Guide to Demonstration Grants contains policies and pro- 
cedures for the demonstration grant program. 

(10) Demonstration Grants—Accounting Procedures prescribes an 
accounting procedure for the use of public bodies participating in 
the demonstration grant program. 

VI. There are no such rules. A request for access to files would be 
decided on an ad hoc basis. 

XI. Meetings with regional personnel are held several times a year, 
at which time problems relating to the dissemination of information to 
the HHFA regional offices are discussed and suggestions elicited. 
‘he manual for field personnel is volume VII of the HHFA manual 
discussed above. 

XII. There are no rules of practice. 

XIII. These rules are determined by the Office of the Administra- 
tor. 

4. There are no specific statutory provisions relating to any rule- 
making function of this Agency. 


Nh 


n 
n 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1647 


5. Not applicable. 

6. (a) Public participation in rulemaking is indirectly accom- 
plished by URA consultations with representativ es of local bodies 
and professional organizations, as discussed above. 

(6) There is no such statutory requirement. 

i. (a) Rules are modified, amended, repealed, or suspended in partic- 
ular cases by means of the Board of Review procedure. If an LPA 
wishes to be exempted from the application of a particular rule in a 
particular case, it can apply to the HHFA regional office which con- 
siders the problem and sends it to the central office with a recommenda- 
tion. The Board of Review, composed of certain URA personnel, then 
considers the problem in light of local conditions and the aims and 
purposes of the Housing Act. If an exemption is then considered 
to be justified by these considerations, it is granted, subject to the 
approval of the Commissioner. 

The Board of Review has another function, that of making policy 
decisions with respect to specific cases on an ad hoc basis where absence 
of experience makes formulation of a rule unfeasible. The collective 
experience of these Board of Review considerations will often result 
in rule making or rule changing. 

(6) There are no formal procedures for the amendment, repeal, 
modific ‘ation, or suspension of rulemaking procedures in particular 
cases. Such procedures are constantly being revised with a view to 
greater management efficiency, and no procedure is so inflexible that 
it cannot be easily changed in a particular case if the change seems 
desirable. 

8. Since the URA does not deal directly with the public, petitions 
or requests of this sort would normally come from local public agen- 
cies administering projects aided under title I and sections 314 ‘and 
701 of the Housing Act of 1949, as amended. There is no formal 
procedure for petitions, but the URA is always interested in having 
the benefit of local experience and local opinions as to the desirability 
or undesirability of a rule. Much petitioning of this sort is done by 
organizations such as NAHRO which are in close day-to-day contact 
with the programs and policies of URA. 

Petitions from the general public regarding specific grievances are 
generally referred to the LPA involved. Petitions regarding policies 
of general application are considered by the URA on an ad hoc basis. 

Since there is a constant flow of communication from LPA’s to the 
HMHFA regional and central offices, and since rules are constantly 
made and modified in the light of such communication, it would be 
impossible to determine even approximately how many rule changes 
were based on such petitions. In general, it can be stated that a sub- 
stantial number of rule changes effected by the Agency are, consistent 
with statutory policy, based upon the requests, demands, and ex- 
per ience of the local bodies which are carrying on the URA program. 

This question has been answered on an overall agency basis by 
the Office of the Administrator. 

10. (a) No. 

(db) No. 

11. (a) Agency rules are generally effective upon issuance. Since 
Agency rules are, in effect, merely conditions under which financial 
assistance will be given and since no public rights are directly 
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affected thereby, it has not been considered necessary to include this 
sort of effective date provision. 

Sometimes an effective date is included in the rule for reasons of 
convenience—i. e., where the rule might require the local agency to 
set up a new procedure, and extra time is given for the convenience of 
the local agency. Generally, this is not true. 

(6) None. 

ie No specific statutory seeeee to issue emergency rules. 

LPA manual transmittals 39-85. 

Lp A letters 50-82. 

HHFA Manual, volume VII, transmittals 1-27. 

Regional circulars (Urban Renewal) : 69 circulars and supplements. 

Policy documents 85-135. 

Planning agency letters 1- 

A guide to urban planning ‘assistance grants. 

Urban planning assistance grants—Accounting procedures. 

A guide to demonstration grants. 

Demonstration grants—accounting procedures. 

Representative copies of the above-mentioned documents are in the 
committee’s files. 

14. (a) Generally, the Housing Act of 1949, as amended, is sufli- 
ciently clear and susce ptible of implementation with adequate stand- 
ards set forth so that the Commissioner can establish rules which will 
properly reflect the intent of Congress. 

(6) No problems as to statutory construction or interpretation 
have arisen under the Housing Act of 1949, as amended, which the 
Agency has been unable to resolve. When a question has arisen as to 
the interpretation of a particular term or phrase and which seemed 
susceptible to more than one interpretation, it has been resolved by a 
reference to the usual rules of statutory construction, including con- 
sideration of the legislative history of the act. 

(c) Generally, the congressional standards have been sufliciently 
clear to enable a proper administration of the act, but from time to 
time there have been changes in the objective of a statute, and new 
legislation has resulted in a more specific standard. The difficulties 
which have arisen have not been due to an insufficient congressional] 
standard or lack of clarity but are attributable to the inherent com- 
plexities of the act in that its administration involves Federal, State, 
and local law which are sometimes incompatible. 

(d) Some examples and a brief description of such powers of 
Agency discretion are as follows: 

(1) To assist local communities in the elimination of slums the Ad- 
ministrator may make temporary and definitive loans in accordance 
with the provisions of title I of the Housing Act of 1949, as amended, 
as may be deemed advisable by the Administrator. (sec. 102 (a), 
title I, of Housing Act of 1949, as amended.) 

(2) Temporary loans for public facilities made be made within 
the provisions of the statute as may be deemed advisable by the Ad- 
ministrator. (This power has not yet been exercised.) (Sec. 102 
(b), title I, of the Housing Act of 1949, as amended.) 

(3) Planning advances for urban renewal plans may be made to 
local public bodies within the provisions of the statutes, provided 
that certain requirements have been met to the satisfaction of the 
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Administrator (sec. 102 (d), title I, of the Housing Act of 1949, 
as amended). 

(4) Notes or other obligations issued by the Administrator under 
this title shall be in such form and denomination, have such maturi- 
ties, and be subject to such terms and conditions, as may be prescribed 
by the Administrator (sec. 102 (f), title I, of the Housing Act of 
1949, as amended). 


FEDERAL HOUSING ADMINISTRATION 
Answer to question I (a) 


Except as described in the answer to question 2, below, the powers 
exercised by the Federal Housing Administration are not legislative 
or quasi-legislative powers. As explained in the answer to question 
2, a general grant of authority is included in each title of the Na- 
tional Housing Act to make nec essary rules and regulations (estab- 
lish contractual provisions) for insurance opel rations thereunder. 
All insurance contracts are entered into voluntarily and, consequently, 
participants in FHA programs are restricted or controlled only to the 
extent that they are bound by contractual obligations, which are em- 
bodied in the administrative rules and regulations i in effect at the time 
the insurance is requested by such participants. 


Answer to que stion 1 (b) 


The Federal Housing Commissioner is authorized by statute to 
exercise all such powers. 
Answer to question 1 (c) 


All “rules” are prepared for, and become effective upon, signing by 
the Commissioner. None of this authority is delegated within the 
agency except in the rel: ae few instances where the Deputy Com- 
missioner, General Counsel, or Assistant Commissioner for Operations, 
in the order named, act in the Commissioner’s place or stead, with the 
title of Acting Commissioner, in the event of his absence or inability 
to act. 

Answer to question 2 


The functions of the FHA are performed pursuant to a general 
grant of authority to make any and all necessary rules and regul: itions 
whic h (1) establish eligibility requirements for mortgage insurance; 
and (2) set forth the obligations and rights of lenders who obtain 
FHA insurance—a voluntary act on the part of such lenders. The 
following are the sections of the National Housing Act conferring 
such authority : 

Section 2—The Commissioner is authorized and directed to make 
such rules and regulations as may be necessary to carry out the pro- 
visions of this title (12 U.S. C. 1702). 

Section 211,—The Commissioner is authorized and directed to make 
such rules and regul: neog a may be necessary to carry out the pro- 
visions of this title (12 U. .1715b). 

Section 212.—The Commissioner is authorized to make such rules 
and regulations as may be necessary to carry out the provisions of 
this section (12 U.S. C. 1715ce). 
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Section 215.— * * * The Commissioner is authorized to make such 
rules and regulations as may be necessary to carry out the provisions 
of this section (12 U.S.C. 1715f). 

Section 607.—The Commissioner is authorized and directed to make 
such rules and regulations as may be necessary to carry out the pro- 
visions of this title (12 U.S. C. 1742). 

Section 712.—The Commissioner may make such rules and regula- 
tions as may be necessary or desirable to carry out the provisions of 
this title. * * * (12 U.S. C. 1747k). 

Section 807 —The Commissioner is authorized and directed to make 
such rules and regulations as may be necessary to carry out the pro- 
visions of thistitle. * * * (12U.S.C.1748f). 

Section 808 —The Commissioner is authorized and directed to make 
such rules and regulations as may be necessary to carry out the pro- 
visions of this title (12 U.S. C. 1748¢). 

Section 907.—The Commissioner is authorized and directed to make 
such rules and regulations as may be necessary to carry out the pro- 
visions of this title (12 U.S. C. 1750f). 


Answer to question 3 


Unly categories I, II, ITI, V, VI, VIII, XI, and XIII appear to 
apply to the activities of the FHA. General procedural information 
is published as part 200 of the Code of Federal Regulations. This 
part contains general information with respect to management and 
organization and concerning the general course and methods by which 
the functions of the FHA are channeled and determined. Also in- 
cluded is a statement regarding availability of information to the 
public and a section covering public access to matter in the FHA files. 

Other than the foregoing, procedural and substantive rules as such 
are not segregated. The activities of the FHA are such that pro- 
cedural materials are best understood and have meaning only when 
presented in connection with the substantive matters to which they 
relate. The rules and regulations are issued covering each of the in- 
surance programs of the FHA, and are set forth in detail in title 24, 
parts 201 to 297 of the Code of Federal Regulations. 

Data for determination is collected from personnel within the 
agency and in the field. The chief sources are the conferences, com- 
mittees and forums mentioned in the answer to question 6 (a). Each 
rule change is explained in a covering sheet transmitting rule changes 
to the field offices and the thousands of participating lending insti- 
tutions. Any person may receive copies of any rules or regulations 
upon request to the Washington office or to the various field offices 
of FHA. These rules and regulations, moreover, are published as 
issued, in the Federal Register and cumulated in the Code of Federal 
Regulations. 

Answer to question 4 


Inasmuch as the so-called “rulemaking” powers of the FHA are 
confined to voluntary contractual matters, the basic terms and condi- 
tions of the contracts being prescribed by substantive provisions of 
the National Housing Act, no statutory provisions exist relating to 
notice, hearings, or records of hearings incident to the specific con- 
tract provisions embodied in the FHA rules and regulations. 
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Answer to question 


There is no statutory or other authority nor is there any formal 
p Hyr- j . 9s 

procedure relating to “rulemaking” as such. The Administration 
takes cognizance of and gives careful consideration to any oral or 
written rec eee, or suggestions for formulating, modifying, amend- 
ing or revoking any of its rules and regulations. Given a particular 
problem or suggested end orally or in writing, the FHA determines 
whether the matter is one to be covered by a “rule” or some other media 
of information. Methods of submitting views and the procedure for 
consideration and treatment are set forth in the answer to question 6. 


Answer to question 6 (a) 


The FHA has afforded public participation in “rulemaking,” 
although not required by statute to do so, by what may be termed the 
consultative process. The Commissioner and the staff members con- 
stantly talk over with affected parties various matters many of which 
are considered as possible contractual provisions for future operations. 
These contacts are made by telephone or in person, singly or in groups, 
by systematically arranged conferences or interviews or in connection 
with other business. 

Consultation and conferences with those interested in the varied 
facets of the Administration’s activities as well as the meetings and 
conversations with trade, insurance, mortgage and banking repre- 
sentatives—executives, agents, brokers, committees, industries, and as- 
sociations, all bring to light ideas and facts which are raw material 
for “rulemaking.” Advising with National, State, and local organi- 
zations also is a fruitful medium of source information, partic ularly 
when the parties involved are too numerous and the individuals may 
not be sufficiently representative. 

Regular contacts are maintained with well-established trade and 
professional organizations as a means of judging the economic pulse, 
and industry advisory committees are frequently used by the FHA as 
a means of determining divergent aims and ends. 

The Commissioner and staff members attend meetings throughout 
the country before various groups interested directly and indirectly 
in housing. Such meetings include question and answer periods in the 
nature of open conferences and forums where persons are encouraged 
to advance ideas and suggestions which may be subsequently reflected 
in future “rules” or contractual requirements. This has proved an 
excellent means of learning the varying viewpoints of those who will 
be affected by proposed changes in requirements. 

Periodic visits by the zone operations commissioners to the field 
offices under their direction and regular administrative surveys evince 
reports and findings which disclose matters where “rules” may be nec- 
essary. Regional and panel meetings conducted by staff personnel de- 
velop further areas for consultation and conferences. Outside views 
and an exchange of data come from letters following and as a result 
of oral presentations and discussions at such forum gatherings. Still 
another means of public participation are by written presentations and 
inquiries such as questionnaires. These often develop materials and 
disclose data for possible changes in contractual requirements for fu- 
ture insurance operations. 
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The above outlined methods and combinations of methods of re- 
ceiving information and permitting participation make for diversity 
and do away with stultifying fixed procedures. This flexible approach 
is designed to furnish an opportunity for all affected persons to pre- 
sent their views, the facts within their knowledge and experience, and 
the benefits or dangers of suggested courses and “alternative actions. 

Today there exists a close interrelation between business, economics, 
and finance. Action in any of these areas bears directly upon, or 
affects indirectly, the entire national economy. In this circumstance, 
good sense, administrative know-how, and dedicated responsibility all 
dictate that the Commissioner should make use of this vast reservoir 
of competent and expert knowledge, experience, and advice. Only by 
specifically eliciting facts, inform: ation, and probabilities can there 
be fair and intelligent action. These are the reasons for the FHA 
affording public participation in the formulation of contractual pro- 
visions, to the extent that such provisions are discretionary, even 
though not required by statute to do so. 


Answer to question 6 (b) 


While this question is not applicable to the FHA, it is the position 
of the FHA that, due to the contractual nature of its functions and 
the type of activity in which it is engaged, notice and public partici- 
pation would be impracticable, unnecessary, or contrary to the public 
interest. 

Answer to question 7 


The principal changes in rules are made necessary in one or more 
of three general circumstances: (1) Passage of an amendment to the 
basic statute; (2) to close gaps in prescribed requirements by fur- 
nishing more detailed information; and (3) to reflect changes in 
policy applicable only to future insurance contracts. 

From the sources and contacts mentioned in question 6 (a) come 
suggestions or indications for changes both substantive and pro- 
cedural in nature. Administration personnel at all levels are also 
encouraged to make like suggestions, orally or by memorandums, on 
the basis of their operation: al experience. The submitted material is 
investigated and reviewed at staff level to determine its feasibility and 
whether it will achieve desired ends. 

The procedures with respect to rules and rulemaking are uniform 
and not ad hoc. Subject to statutory requirements, however, viola- 
tions of specific provisions may be w aived, just as breaches of contracts 
may be waived in vothiog governmental and commercial activities. For 
ex xample, section 2 (e) of the National Housing Act (12 U.S. C. 1708 
(e)) provides as follows: 


(e) The Commissioner is authorized to waive compliance with regulations here- 
tofore or hereafter prescribed by him with respect to the interest and maturity 
of and the terms, conditions, and restrictions under which loans, advances of 
eredit, and purchases may be insured under this section and section 6, if in his 
judgment the enforcement of such regulations would impose an injustice upon 
an insured institution which has substantially complied with such regulations 
in good faith and refunded or credited any excess charge made, and where such 
waiver does not involve an increase of the obligation of the Commissioner beyond 
the obligation which would have been involved if the regulations had been fully 
complied with. 
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Answer to question 8 


The FHA has no formal petitioning procedure, but any interested 
person may, orally or in writing, usually by letter, request a change 
nm a partic ular rule or suggest a change in outstanding procedures 
necessitating rule adj justments. These requests are promptly acknowl- 
edged and, if no additional information is necessary, the subject mat- 
ter is considered in accordance with the procedures outlined in the 
answer to question 7. 

The foregoing materials, not being formal in nature, are not sep- 
arated in the correspondence files. It is estimated that approximately 
5 percent of the rule changes have been initiated by petitions or re- 
quests from sources outside ‘the agency. The remainder of the actions, 
although initiated by the agency, are, in many instances, the result and 
product of conferences and consultation with interested associations, 
committees, and groups. 

Answer to question 9 


Approximately 10 percent of the rules made by the FHA relate to 
agency management or personnel. The remainder relate to guaranties 
of loans and, thus, are matters relating to public contracts. Public 
participation in these matters is not desirable due to the character of 
the Administration’s activity. The rules and regulations issued by 
the Commissioner prescribe the conditions under which the Commis- 
sioner will enter into contracts to insure loans and mortgages. These 
conditions, growing out of contractual relationships, are ‘of interest 
only to those lending institutions which choose to accept them and to 
pay the required fees and premiums in order to receive the benefits 
derived therefrom. They are of no interest to the general public and 
are not regulatory within the meaning of public “rulemaking” as that 
term is usually defined. 

Since the rules and regulations issued by the FHA, in effect, merely 
set forth the terms and conditions under which contractual relation- 
ships will be entered into by the Commissioner and since, as has been 
pointed out, the basic contractual requirements are prescribed by 
statute, notice and public proceedings thereon would be impracticable 
and unnecessary. 

As indicated in the reply to question 6 (a), the Commissioner has 
the benefit of the experience and views of many advisory groups in 
the formulation of policies and requirements for the administration 
of the statutory provisions. 


Answer to question 10 


Rules issued by the FHA are not accompanied by a recital as to the 
matter considered. All relevant matter bearing upon a given rule, 
whether developed within the agency or from outside sources, is, how- 
ever, weighed and evaluated before a rule is formulated or promul- 
gated. Although the Administration has no formal rules of pro- 
cedure covering submissions, those in regular consultation with the 
agency are aware of the type and character of the information re- 
quired in order to effect the adoption of contractual provisions for 
future insurance activity. Any person contemplating such an action 
would, upon inquiry, be advised of the necessary surrounding circum- 
stances and procedures. 
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Answer to question 11 


Changes in the FHA rules do not affect the rights and obligations 
of the parties under existing contracts, and may be compared favor- 
ably with changes in contract forms to be utilized in the future. Many 
such changes are required by statutory amendments, and no lead time 
is permissible. It is generally impracticable or undesirable to pre- 
scribe lead time for other changes, many of which are beneficial to the 
public. In exceptional cases, changes are made effective as of a date 
subsequent to adoption. It is believed that the FHA issues no sub- 
stantive rules within the meaning implied by this question. 


A nswer to question 12 


No statutory provision is made for the issuance of emergency rules. 
As indicated in the reply to question 11, changes are generally effective 
on the date of publication, but such changes affect only future business 
which participants in the insurance programs may voluntarily accept 
or reject. 
Answer to question 13 


The FHA makes no rulings in the sense that rulings are made by 
regulatory agencies. The materials promulgated by the agency, which 
amount to statements of eligibility requirements for the several in- 
surance programs, appear in the Federal Register and the Code of 
Federal Regulations. Amendments in 1955 ‘and 1956 appeared in 
issues of the Federal Register dated as follows: 


February 4, 1955 December 24, 1955 
May 12, 1955 January 17, 1956 
June 29, 1955 January 20, 1956 
July 8, 1955 February 11, 1956 


June 15, 1956 
June 26, 1956 
June 27, 1956 
July 19, 1956 





July 30, 1955 
August 17, 1955 


February 15, 1956 
March 10, 1956 


August 11, 1! 56 
September 22 22,1956 





August 25, 1955 April 12, 1956 October 4, 1956 
November 2, 1955 May 5, 1956 October 12, 1956 
November 5, 1955 May 25, 1956 December 4, 1956 
November 16, 1955 May 30, 1956 December 8, 1956 


Answer to question 14 


Due to the clear, broad, general grant of authority to make all neces- 
sary rules and the fact that basic requirements are precisely set forth 
in the National Housing Act, the FHA experiences little difficulty with 
implementation. ‘The ‘character of the Administration’s activities is 
such that there are no particular areas in which specification of stand- 
ards appears necessary or desirable. Suggestions for legislative 
changes to clarify statutory requirements are regularly made and are 
favorably received by the Congress. 
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PUBLIC HOUSING ADMINISTRATION 
I. RULEMAKING 


1. The PHA does not exercise legislative or quasi-legislative powers. 
It issues statements of policy, procedures, interpretations, and instruc- 
tions in connection with the making and administration of contracts, 
including contracts for loans and grants, and in connection with the 
management and disposition of housing under its jurisdiction. Policy, 
procedures, interpretations, and instructions are not necessarily in 
separate releases, but may be combined in a single release dealing with 
a particular subject. Replies to the questions on rulemaking refer to 
rulemaking only in this sense. (See introductory note of ques- 
tionnaire. ) 

(a) Section 8 of the United States Housing Act of 1937, as amended 
(42 U. S. C., sec. 1408), grants authority to “make, amend, and 
rescind such rules and regulations as may be necessary to carry out 
the provisions of this act.” Section 308 of the Lanham Act, as amend- 
ed (42 U.S. C., sec. 1548), grants authority to “make such rules and 
regulations as may be necessary to carry out the provisions of this 
act”? and requires the establishment of “reasonable standards of safety, 
convenience, and health.” Section 502 (b) of the Housing Act of 
1948 (Public Law 901, 80th Cong.; 42 U. S. C., sec. 1404a) grants 
authority to “make such rules and regulations as he may find neces- 
sary to carry out his functions, powers, and duties.” 

(6) The Public Housing Commissioner, under the United States 
Housing Act of 1937, as amended ; the Housing and Home Finance Ad- 
ministrator, under the Lanham Act, as amended ; and the Public Hous- 
ing Commissioner, under the Housing Act of 1948. 

(c) The power under the Lanham Act, as amended, has been dele- 
gated by the Housing and Home Finance Administrator to the Public 
Housing Commissioner. The Public Housing Commissioner has dele- 
gated to the Deputy Commissioner his powers under all three of those 
acts. 

2. Entirely. (See statutory provisions quoted in answer to ques- 
tion 1 (a), above.) 


Tl. Procedural rules 


» 


3. (a) From officials in the PHA and local governmental bodies 
(such as municipal and local housing authority officials) with which 
the PHA conducts official business. (6) Only when considered neces- 
sary or advisable. (c¢) None, except on informal basis as described in 
(a) and (b) above. (d) Occasionally, where needed for better under- 
standing. (e) Applicable material is distributed directly to appro- 
priate local governmental bodies (such as local housing authorities), 
and, where appropriate for general public notice, material is published 
in the Federal Register. 
IT. Substantive rules 

Same as I above. 
IIT. General statements of policy 

Same as I above. 


IV. Interpretative rules 
Same as I above. 
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V. Statements of the general course and method by which functions 
are channeled and determined 


(a) From PHA officials, and from independent management con- 
sultants. (6), (c), and (d) Same as I above. (e) Material is issued 
to appropriate local governmental bodies and is published in the Fed- 
eral Register. 


VI. Rules relating to the availability of information to the public and 
public. access to or denial of matter contained in the agency’s files 


(a) From PHA officials. (6), (ec), and (d) None. (e) Publication 
in the Federal Register. 


VII. Rules relating to public property, including the use and dispo- 
sition of land 

(a) From PHA and other Federal officials, officials of local govern- 
mental bodies operating or disposing of federally owned housing pur- 
suant to contract with the PHA, and nongovernmental sources such as 
appraisers, real-estate brokers, etc. (6), ( -),and (d) Same as I above. 
(e) Direct, distribution to appropriate local governmental bodies; 
publication in the Federal Register; inclusion in public announce- 
ments. 


VIII. Rules relating to the making of loans to public and private 
parties 

The PHA makes loans to public bodies only. (a) From PHA and 
other Federal officials, officials of local government bodies, and non- 
governmental sources such as investment houses, brokers, bond coun- 
sel, ete. (d), (c), and (d) Same asI above. (e) Direct distribution 
to appropriate local governmental bodies, and_ Federal officials and 
private investment sources; publication in the Federal Register. 


IX. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other pur- 


poses 
The PHA makes grants of public funds in the form of annual con- 
tributions to local public housing agencies only. (a) through (e) 


Same as VIII above. 


A. Rules or instructions relating to standards for negotiation of and 
the grant of contracts 
As to contracts for loans and grants to public bodies, same as VIII 
and IX above. As to proc urement contracts and contracts for sale of 
Lyre property, the PHA generally follows rules and regulations 
of the General Services Administration. As to contracts for the man- 
agement or disposition of housing, same as VII above. 
XT. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon 
(2) From PHA and other Federal officials and local governmental 
officials. (6), (c), and (d) Same as I, above. (e) Direct distribu- 
tion to PHA personnel. 
All. Rules of p actice 
The PHA issues no rules of practice, except as to appearances be- 
fore it by former officers and employees of the United States. The 
answers are with reference to such limited rules: (a2) From PHA 


° 


a 
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and other Federal officials. (4), (¢), and (d) None. (e) Distribu- 
tion to all PHA employees; publication in the F ederal Register. 


XIII. Rules relating to agency management, organization, and per- 
sonnel 

(a) through (d) Same as V, above. * (e) Distributed to PHA em- 
ployees and appropriate local governmental bodies, and where appro- 
priate published in Federal Register. 

4. None. 

(a), (6), and (ce) No prescribed procedure or practice. Where 
views are requested, they are submitted orally or by memorandum or 
letter. (d),(e),(f),and (g) None. 

6. (a) No, except on informal basis described above in answer to 
icy 3. (b) No statutory requirement. 

The PHA _ as no prescribed circumstances under which or pro- 
oodures whereby it modifies, amends, repeals, or suspends rules in 
particular cases. aes ‘+h actions, when taken, are ad hoc in the light 
of special or unusual circumstances. 

The PHA has no prescribed procedure to accord interested per- 
sons the right to petition for issuance, amendment, or repeal of any 
rule. Requests for changes in rules have been received by letter from 
interested persons, organizations, and governmental bodies, but there 
is no basis for estimating the number of such requests during 1955 
and 1956. Numerous modifications in rules were made during those 
years, but the PHA has no basis for determining which were initiated 
by the agency and which resulted from requests from outside the 
agency. 

9. (a) Norules made by the PHA directly affect military, naval, or 
foreign affairs of the United States. A few PHA rules implement 
statutory provisions concerning eligibility of and preference to serv- 
icemen and veterans for occupancy of low-rent housing assisted by 
Federal funds and in connection with disposition of war housing, as 
well as provisions concerning transfer of housing to the Department 
of Army, Navy, or Air Force. 

(b) It is estimated that approximately one-fifth of the PHA rules 
involve category (0). 

(c) It is estimated that approximately four-fifths of the rules in- 
volve category (c). 

In accordance with the basic principle underlying the low-rent 
housing program, that it be initiated and carried out by local govern- 
ment, the PHA enc ourages public participation at the local level. 
This | principle is reflected in the United States Housing Act by pro- 
visions requiring approval and cooperation of local governing bodies 
in connection with housing projects, and was emphasized i in the legis- 
lative history of the act. The PHA tries to maintain its relationship 
with local governmental officials in such a way that direct partici- 
pation by the general public is channeled through these local officials. 

In formulating rules involved in ¢ ategory (c), the PHA frequently 
consults with groups or committees of representatives of local gov- 
ernmental bodies, and with groups or committees of specialists from 
industry and business such as, for example, architects, contractors, 
and investors. 

10. (a) No. It is understood that the reader will assume that all 
relevant matter has been taken into consideration. (6) The PHA 
has no such rules of procedure. 
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11. (a) and (6) Generally, PHA rules are effective upon issuance. 
Where the nature of the material or the circumstances warrant, a 
later effective date is fixed. This practice has proved satisfactory. 

12. No. 

13. During the years 1955 and 1956, the PHA issued rules in the 
following general classes: (1) Material related to the low-rent hous- 
ing program, (2) material related to the war and defense housing 
program, and (3) material related to internal administration. 

(1) The material in the low-rent housing group implements legis- 
lation and provisions of the contracts for loans and annual contribu- 
tions. It sets forth policy and procedure for all stages of the initia- 
tion, development, and management of housing projects. It covers 
such phases as planning, site selection, construction, financing, tenant 
eligibility and selection, and budget and accounting. Sections of the 
Low-Rent Housing Manual, marked “Exhibits A and B,” respectively, 
are in the committee’s files. 

(2) The material in the war and defense housing group sets forth 
policies and procedures of the PHA in the disposition of war and 
defense housing, and in the acquisition, utilization, disposition, and 
accountability for federally owned personal property on housing 
projects. Copies of War ‘and Defense Housing Manual sections, 
marked “Exhibits C and D,” respectively, are filed with the committee. 

(3) The material in the internal administration group sets forth 
policies and procedures of the PHA as to the great variety of “house- 
keeping” phases of its activities and of matters affecting PHA em- 
ployees in their capacity as such. It covers items such as safeguarding 
of records, official travel, handling of tort claims, personnel policy, 

salary matters, employee grievances, standards of conduct for em- 
ployees, and many others. ‘Copies of Administrative Manual sections, 
marked “Exhibits E and F,” respectively, are filed with the committee. 

14. (a) Generally, yes. 

(b) The following are illustrative of problems of meaning en- 
countered by the PHA: 

(1) A question under the so-called McDonough amendment con- 
tained in the Supplemental Appropriation Act, 1953 (Public Law 
547, approved July 15, 1952, 66 Stat. 644), which in effect prohibited 
the PHA from proceeding with any public housing project after the 
project had been rejected or previous approval thereof canceled by 
the local governing body or by public vote, and the governing body 
had tendered the United States full reimbursement of Federal funds 
advanced on the project prior to such cancellation and a release from 
all obligations incurred under such project. The question was whether 
the prohibition on the PHA became effective upon rejection action 
of a local governing body, or whether it was necessary for the local 
governing body also to have made actual tender of reimbursement 
and a release as described in the amendment. A copy of a submission 
of this question to the Comptroller General and his ruling, B—-113039, 
dated December 12, 1952, marked “Exhibit G” is filed with the 
committee. 

(2) Whether a certain provies in the Independent Offices Appro- 
priation Act, 1952 (65 Stat. 268, 277), and in the Independent Offices 
Appropriation Act, 1953 (66 Stat. 393, 403), remained in effect after 
enactment of a proviso on the same subject in the Independent Offices 
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Appropriation Act, 1954 (67 Stat. 298, 306). The question was 
whether the proviso in the 1952 and 1953 acts constituted permanent 
legislation, and, if so, whether it was superseded by the proviso in the 
1954 act. A copy of a submission of this question to the Comptroller 
General and his ruling, B-129759, dated November 28, 1956, marked 
“Exhibit H,” is filed with the committee. 
(c) Yes. Title III of the Housing Act of 1949 (Public Law 171, 
81st Cong.; 63 Stat. 422) made substantial changes in the United 
States Housing Act of 1937, as amended (hereinafter referred to as 
the act). Among the changes are the following: The 1949 law added 
language to provide a total program of 810,000 additional low-rent 

public housing units over a 6-year period, granting power to the 
President to accelerate or retard the program each year after advice 
from the Council of Economic Advisers that such action is in the 
public interest. It reduced from 60 to 40 years the maximum period 
for loans and annual contributions. It added language requiring 
local authorities, as conditions to Federal aid, to establish rents at 
least 20 percent below the lowest rents at which private enterprise 
unaided by public subsidy is providing a substantial supply of decent 
housing in the locality. It added language establishing a system of 
preferences in the selection of tenants to families displaced by low- 
rent housing projects or public slum clearance or redevelopment proj- 
ects, and to veterans and servicemen. It changed the cost limitation 
from a per-dwelling-unit and per-room limitation to a per-room limi- 
tation only, and increased the amount of the per-room limitation; 
and, as a means of assuring economy, required contracts to provide 
that the PHA must approve the amount of the main construction 
contract. It added provisions requiring approval of the project by 
the local governing body, and requiring an agreement for cooperation 
between the local governing body and the local housing authority. It 
added provisions designed to encourage and facilitate the enlistment 
of private capital in the financing of low-rent housing projects. It 
changed the provisions concerning tax exemption and payments in 
lieu of taxes. 

Title IV of the Housing Act of 1954 (Public Law 560, 83d Cong. ; 
68 Stat. 630) made further changes in the act. It provided that the 
community in which a low-rent project .is to be located must be car- 
rying out a slum clearance and urban‘redevelopment or urban re- 
newal project assisted under title I of the Housing Act of 1949, and 
must certify that the low-rent project is needed to assist in meeting 
the relocation requirements of title 1; that the community must also 
have a workable program for eliminating and preventing slums and 
urban blight; and that the total number of dwelling units in a com- 
munity under a new contract may not exceed the number needed to 
relocate families displaced by governmental action. The preference 
in admission was changed to include families displaced not only by a 
low-rent housing or slum-clearance project, but by any governmental 
action. Changes were made in the provisions concerning payments 
in lieu of taxes where projects are tax exempt, and concerning the 
local contribution where subject to tax. Provision was made that 
after all obligations for which annual contributions are pledged have 
been paid, net revenues, or proceeds in the event of sale of the project, 
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shall be paid to the Federal Government and to the locality in pro- 
portion to the contribution each has made to the project. A pro- 
vision was added setting forth the procedure to be followed where a 
local community has determined that a low-rent project should be 
sold to private ownership. ‘There were other amendments including 
one limiting the number of new contracts. 

The Housing Amendments of 1955 (Public Law 345, 84th Cong. ; 
69 Stat. 638) amended the act by eliminating the previous require- 
ments that the community must be carrying out a title I slum clearance 
and urban redevelopment or urban renewal project, that the housing 
was needed to assist in meeting the relocation requirements of title 1, 
and that the community must have a workable program for the pre- 
vention ‘and elimination of slums and blight. A further limitation 
was made on the number of units. 

Title IV of the Housing Act of 1956 (Public Law 1020, 84th Cong. ; 
70 Stat. 1091) amended the act by restoring the requirement for a 
workable program; and increasing from 10 percent to 15 percent the 
maximum portion of the total annual contributions authorization 
which may be expended in any one State. It contained special pro- 
visions for housing the elderly by permitting the admission of single 
persons 65 years of age or over to low-rent housing and giving a special 
preference to elderly families (single persons 65 or over and families 
the head of which or his spouse is 65 or over). It also authorized 
the construction or remodeling of housing to provide accommodations 
designed specifically for the elderly (allowing an increase in cost of 
$500 for such accommodations) ; and author ized local housing authori- 
ties to grant a prior preference to the elderly with respect to the 
dwelling units suitable to their needs. 

The foregoing discussion reflects the highlights in amendments to 
the act, and is not intended to include all amendments. 

(2) The act contains many provisions under which action is discre- 
tionary with the PHA, of which the following are illustrative. 

Most fundamentally, the decision whether to grant a contract for 
loans and annual contributions in any particular case is in the discre- 
tion of the agency. (Secs. 9 and 10 of the act, 42 U.S. C., sees. 1409 
and 1410, provide that the PHA “may” make loans and annual contri- 
butions to public housing agencies.) The PHA also has discretion to 
determine the amounts and periods of annual contributions “neces- 
sary * * * to assure the low-rent character of the housing projects 
involved,” and to prescribe regulations fixing the maximum a ye 
tions available under different circumstances (sec. 10 (b) ; 42 U. 
sec. 1410 (b)); to require that annual contributions shall be heed 
as security for loans ore for development of low-rent housing 
projects (sec. 10 (f); 42 U.S. C., sec. 1410 (f)); to grant or withhold 
approval of the aie of the main construction contract, and to pre- 
scribe cost limitations per room exceeding the statutory limitations, 
upon making certain findings (sec. 15 (5) ; 42 U.S. C., see. 1415 (5)): 
and to insert in contracts for financial assistance such provisions as 
“it may deem necessary in id to insure the ae character of 
the hous sing project involved” (sec. 15 (4):42U.S sec. 1415 (4)). 

The PHA also has dise ati to consent to the nodtbeibite of con- 
tracts “whenever it deems it nec ear or Pa in the fulfillment 
of the purposes of this act” (sec. 14; 42 U.S. C., sec. 1414) ; to defer 
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equivalent elimination in any area “where there is an acute shortage 
of decent, safe, ma a wry housing available to families of low income” 
(sec. 10 (a); 42 U.S. C., see. 1410 ( (a)); and to determine the form 
of consideration for ia of any Federal project to a public housing 
agency (sec. 12 (c); 42 U.S. C., see. 1412 (c)). 

(e) This matter is under study at the present time. This study has 
not reached the point of determinations and recommendations one way 
or the other. 

(f) The agency drafts and recommends amendatory perfecting leg- 
islation annually. For example, in the last session of Congress, the 
PHA recommended restoration of the requirement in the United States 
Housing Act of 1937 that a community have a workable program for 
the prevention and elimination of slums and blight in order to obtain 
public housing. (See hearings before a sube ommittee of the Com- 
mittee on Banking and Currency, United States Senate, 84th Cong., 
2d sess., on the Housing Amendments of 1956, p. 168.) The same 
year the agency also recommended, for example, amendments to the 
act which would permit occupancy of low-rent housing units by elderly 
persons, amendment to increase from 10 percent to 15 percent the total 
amount of financial assistance which may be made available in any 
one State, and amendment to extend the low-rent housing program by 
authorizing the PHA to enter into new annual contributions contracts 
for additional low-rent housing at the rate of 35,000 units a year for 3 
additional years. 


FEDERAL NATIONAL MORTGAGE ASSOCIATION 
Response to Questionnaire 


DecemsBer 18, 1956. 
To: Albert M. Cole, Administrator, HHFA 
From: J. S. Baughman, President 
Subject : House Committee on Government Operations’ Questionnaire 

This is in response to your memorandum of November 29, forward- 
ing copies of the above questionnaire. We are answering as to all three 
phases. of the questionnaire at the same time, in view of its general 
inapplicability to the Association and its activities. 

The Federal National Mortgage Association is a corporation char- 
tered by an act of Congress, the ‘Federal National Mortgage Charter 
Act, enacted August 2, 1954. The Charter Act appears as title HIT 
of the National Housing Act, as amended. The Association is a sec- 
ondary mortgage m: arket fac ‘ility, in the business of buying, servicing, 
and reselling residential mortgages insured by the Fede1 ral Housing 
Commissioner or guaranteed by the Administrator of Veterans’ 
Affairs. 

We believe the Association is not and was not intended to be vested 
with power under authority of the Federal Government to act 
through rulemaking, adjudication, or other type of action having the 
force and effect of law. The intention of Congress in enacting the 
Association’s Charter Act was manifestly to give a maximum effect to 
the corporate device. While the Association is a Federal instrumen- 
tality, the Charter Act gives it the characteristics of private business 
corporations, as distinguished from govermental agencies. 
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The Association’s Charter Act intends that the operations of the 
Association shall be financed by private capital to the maximum extent 
feasible, and that they shall be self-supporting. So far as the Associa- 
tion’s capital stock is concerned, the Charter Act does not contemplate 
that it be wholly or even chiefly Government owned. While there is 
Government participation in the form of preferred stock, the Asso- 
ciation’s common stock is owned privately, with subscription thereto 
by private mortgage sellers being compulsory. In the conduct of its 
business, the Association pays dividends on its capital stock, borrows 
money and pays interest thereon, receives interest and fees, and pays 
all costs of its operations, including payments equivalent to Federal 
income taxes, commissions of agents, and compensation of independent 
contractors. 


The powers clause of the Association’s Charter Act illustrates the 
intent as to the Association’s nature. It is as follows: 


“The Association shall have power to adopt, alter, and use a corporate seal, 
which shall be judicially noticed ; by its board of directors, to adopt, amend, and 
repeal bylaws governing the performance of the powers and duties granted to or 
imposed upon it by laws; to enter into and perform contracts, leases, cooperative 
agreements, or other transactions, on such terms as it may deem appropriate, 
with any agency or instrumentality of the United States, or with any State, Terri- 
tory, or possession, or the Commonwealth of Puerto Rico, or with any political 
subdivision thereof, or with any person, firm, association, or corporation; to 
execute, in accordance with its bylaws, all instruments necessary or appro- 
priate in the exercise of any of its powers; in its corporate name, to sue and to 
be sued, and to complain and to defend, in any court of competent jurisdiction, 
State or Federal, but no attachment, injunction, or other similar process, mesne or 
final, shall be issued against the property of the Association or against the As- 
sociation with respect to its property ; to conduct its business in any State of the 
United States, including the District of Columbia, the Commonwealth of Puerto 
Rico, and the Territories and possessions of the United States; to lease, purchase, 
or acquire any property, real, personal, or mixed, or any interest therein, to 
hold, rent, maintain, modernize, renovate improve, use and operate such prop- 
erty, and to sell, for cash or credit, lease, or otherwise dispose of the same, 
at such time and in such manner as and to the extent that the Association may 
deem necessary or appropriate; to prescribe, repeal, and amend or modify, rules, 
regulations, or requirements governing the manner in which its general business 
may be conducted; to accept gifts or donations of services, or of property, real, 
personal, or mixed, tangible, or intangible, in aid of any of the purposes of the 
Association; and to do all things as are necessary or incidental to the proper 
management of its affairs and the proper conduct of its business. 

The Association’s power with respect to expenditures is consisted 
with the powers clause stated above. The expenditure clause is as 
follows: 

Except as may be otherwise provided in this title, in the Government Corpora- 
tion Control Act, or in other laws specifically applicable to Government corpora- 
tions, the Association shall determine the necessity for and the character and 
amount of its obligations and expenditures and the manner in which they shall 
be incurred, allowed, paid, and accounted for. 

Similarly, the Federal Government’s general control as to the 
Association is in line with the Association’s corporate organization. 
Like other corporations, the Association is controlled by a Board of 
Directors and corporate officers. The Federal Government’s general 
control is exercised through the Housing and Home Finance Admin- 
istrator, by virtue of his being Chairman of the Association’s Board 
of Directors. As a matter of further information, bylaws, corporate 
resolutions, and other forms of directives usual as to corporations are 
utilized in directing the Association. Of course, the Association's 
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powers are as set forth in its charter act and are limited as provided 
therein, the same as those of any corporation. 

As is the case with private corporations, the Association’s business 
is conducted on a contractual basis, as distinct from a basis of rules, 
adjudications, and other action having the force of law. It is much 
easier for the Association to carry out its corporate purpose on this 
basis, than would be the case otherwise. 

A contractual basis is one which is familiar to and understood by 
mortgage sellers, servicers, and purchasers doing business with the 
Association. Also, it results in the egtablishment of clearly and con- 
cisely stated relationships with respect to particular business trans- 
actions, which are well understood by all parties. It provides a firm 
basis on which to do business, because the parties in actual practice 

can reply on the contracts they enter into, with pitfalls being lar gely 
elimin: ited. The contracts used are carefully drawn, with the view 
of not only protecting the Association’s interest, but also recognizing 
the interest of other parties, holding redtape to a minimum, and 
cutting off such difficulties as lingering contingent liabilities. 
J. S. BaueguMan, 
Federal National Mortgage Association. 


Houstne aND Home Frnance AGENCY, 
OFrrice OF THE ADMINISTRATOR, 
Washington, D. C., January 28, 1957. 
Hon. Witt1am L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, Washington, D.C. 

Dear Mr. C sal eet This is with further reference to your letter 
of November 19, 1956, transmitting a questionnaire on administra- 
tive organizs ition, proc sdlare and pr actice in the Federal agencies and 
requesting to be furnished with answers in accordance with the 
schedule set forth in the letter. This reply transmits the answers 
to the questions in section II of the questionnaire, all of which relate 
to adjudication. 

The organizational structure and operational pattern of the Hous- 
ing and Home Finance Agency (HHFA) and of the Office of the 
Administr: ator (OA) were described in my letter of January 8, 1957, 
to you, by means of which I forwarded this Agency’s answers to 
section I of the questionnaire, which covers rulemaking. 

Enclosed are 12 copies of this Agency’s response to section IT. 
Each copy is a set of answers, consisting of 5 groups of responses to, 
or comments upon, all questions, 2 groups prepared by 2 of the con- 
stituent agencies—FHA and PHA, respectively—2 groups by our 
constituent units which have had operational experience—CFA and 
URA, respectively—and 1 by the OA itself. In the material prepared 
by the Federal National Mortgage Association answering section I, 
which, along with other answers, was forwarded to you by my letter 
of January 8, it was pointed out that the information supplied 
therein answered on behalf of FNMA all three phases of the ques- 
tionnaire. The group of answers transmitted herewith which has 
been prepared by the OA contains responses to some questions which 
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it seems more appropriate to handle on an officewide basis than 
through the individual constituents; some explanatory material co- 
ordinating the replies of the constituent units; and information re- 
lating to those OA activities and relatively few OA programs that 
are not handled by the units. 

If this Agency can be of any further assistance to you or your 
committee in this matter, please call upon us. 

Sincerely yours, 


Axupert M. Coir, Administrator. 
HOUSING AND HOME FINANCE AGENCY 
OFFICE OF THE ADMINISTRATOR 
PREFACE 


Nearly all the programs of the Office of the Administrator (here- 
inafter usually referred to as the OA) relate to proprietary matters, 
such as the administration of loans, grants, and contracts and the dis 
position of property; and because of the nature of the language 
authorizing such programs are exempted from the provisions of sec 
tions 5, 7, and 8, which deal with adjudication, of the Administrative 
Procedure Act (hereinafter usually referred to as the APA), by 
virtue of the limiting introductory language of section 5 which pro- 
vides that the section is applicable, subject to certain specified other 
exceptions, to cases “of adjudication required by statute to be deter- 
mined on the record after opportunity for an agency hearing.” As 
has been pointed out in the Attorney General’s Manual on the Admin- 
istrative Procedure Act (United States Department of Justice; 1947) 
40, such governmental functions as constitute proprietary programs 
“traditionally have never been regarded as adjudicative in nature and 
as a rule have never been exercised through other than business pro- 
cedures.” 

We have observed from the introductory note to the questionnaire, 
however, that the questions are intended to apply not only to the more 
customary forms of agency rulemaking and adjudication, but to such 
agency actions as “the granting and administration of contracts, 
loans, * * * benefits, etc.” As a result, with reference to section 
II we have attempted to supply answers relative to administrative 
actions other than rulemaking to which some formality and dignity 
traditionally have been attached, except where the questions posed 
indicate by their phraseology that they refer to specific statutory 
provisions not applicable to “this Agency. It would, of course, be a 
virtual impossibility to spell out, within any reasonable time limits, 
the procedures and practices applicable to every administrative action 
that has been or might be taken by this Agency. 

The organizational structure and oper: ational pattern of the Hous 
ing and Home Finance Agency (hereinafter usually referred to as the 
HHFA) and of the OA were described in the letter of January 5, 
1957, from the Housing and Home Finance Administrator (herein 
after ordinarily refe rred to as the Administrator) to you, transmit 
ting this Agence ys answers to section I of the questionn: ure, Sep 
arate replies from the Community Facilities Administration and the 
Urban Renewal Administration (hereinafter ordinar ily referred toa 
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the CFA and the URA), the only two constituent units of the OA 
which have had operational experience, covering the programs, func- 
tions, or powers administered by them are ene ‘losed. This particular 
reply contains responses, most of which pertain to overall administra- 
tion, to some questions which it seems more appropriate to handle on 
an officewide basis than through the individual constituents; some 
explanatory material coordinating the replies of the constituent units; 
and information pertaining to those OA activities and relatively few 
OA programs not carried on by the units. 

As was pointed out in the response of the OA to section I of the 
questionnaire (transmitted by the Administrator’s letter of Janu- 
ary 8, 1957), this Office’s community disposition program (AEC 
properties) and war and emergency housing program are not carried 
out by any of the constituent units, but the various functions and 
powers under the latter program have been delegated to the Public 
Housing Commissioner, the head of an HHF A constituent agency— 
the Publie Housing Administr: ation. 

This Agency’s responsibilities in the community disposition pro- 
gram (AEC properties) were described in the OA’s answers to the 
various parts of the first question in section I of the questionnaire. It 
was there stated that under Executive Order 10657 of February 14, 
1956 (21 F. R. 1063, February 16, 1956), the Administrator is re- 
sponsible for the disposition of certain residential and related prop- 
erty in AEC oa ies pursuant to the Atomic Energy Community 
Act of 1955 (42 U.S. C. 2301) ; that basic authority under such act is 
vested in s Atomic E nergy Commission; that section 101 of the act 
(42 U.S. 2313), authorizes the President to delegate the duties 
and responsibilities placed by the act on the Commission to other 
agencies: and that by Executive Order 10657 the President transferred 
certain functions and responsibilities under the act to the Housing 
and Home Finance Administrator. However, this Agency’s par- 
ticipation in the community disposition program is limited to serving 
as sales agent for the sale of designated property to designated priority 
purchasers. There are no regulatory processes involved which re- 
quire the submission of applications or petitions for determination of 
aright. There are no procedures which involve an appeal from any 
determination of priority rights or applications. Those functions 
involved in the sales oneal program were not delegated to this 
Agency by Executive order and are retained by the Atomic Ener gy 
Commission. Therefore, it is the view of the OA that it has no adju- 
dicative functions in this sales disposal program as contemplated by 
section Il of the questionnaire or within the purview of those in- 
stances expressed in the introductory note thereof. 

The nature and method of handling of this Office’s war and emer- 
gency housing program were described also in the OA’s answers to 
the various parts of the first question in section I of the questionnaire. 
In answer to part (a), it was stated that the Administrator is re- 
sponsible for the management and disposition of the housing pro- 
vided under the so-called Lanham Act, as amended (42 U.S. C. 1521; 
Public Law 751, 76th Cong., 54 Stat. 872 (1940)); the Temporary 
Shelter Acts, Public Laws 9, 73, and 353, 77th Cong., 55 Stat. 14, 198, 
and 818 (1941)):and the Defense Howine and Community Facilities 
and Services Act of 1951, as amended (42 U.S.C. 1592). Inthe OA’s 
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answer to part (c) of question 1 in section I of the questionnaire, 
there were described and identified the specific delegations by means of 
which the Public Housing Commissioner was authorized by the Ad- 
ministrator to execute the powers and functions vested in him under 
the provisions of the various acts authorizing the war and emergency 
housing program. Since this program is administered by the Public 
Housing Commissioner pursuant to duly del egated authority, the 
answers furnished by the PHA to the questions in section II of the 
questionnaire in the nature of things encompass matters relating to any 
judicial or quasi-judicial powers which might be exercised in connec- 
tion with this program, and, accordingly, the OA’s answers to the 
specific questions in section II do not include any material pertaining 
to the program. 

Consequently, since it is the view of the OA that it exercises no 
adjudicative powers in the community disposition program (AEC 
properties) and since any such powers which might be exercised in 
connection with the war and emergency housing program are included 
in the reply by the PHA, the following OA answers to the specific 
questions in section II contain no data relative to either of the residual 
OA programs; and such answers, therefore, relate primarily to mat- 
ters of overall administration, though occasionally a response is ex- 
panded to include explanatory matter coordinating the replies of the 
constituent units. 


II. ApsupIcaTIon 


(Unless otherwise indicated, answers relate to overall adminis- 
tration only and not to programs, as explained in the preface.) 

(a) The judicial or quasi-judicial powers—often referred to as 
adjudications—exercised by the OA in its overall administration may 
be summarized as follows: 

(1) Powers to make decisions with respect to the separation (re- 
moval) suspensions, or demotion of employees. 

(2) Power to make decisions (relating to personnel) with respect 
to Government employment policy under. Executive Order No. 10590, 
approved January 18, 1955 (20 F. R. 409, Jan. 19, 1956) (also in Fed- 
eral Personnel Manual, ch. 29 3). 

(3) Power to determine and settle claims under the so-called Fed- 
eral Tort Claims Act, as amended (28 U. S. C. 2671). 

(4) Power to make decisions under disputes clauses in contracts. 
(Limited in this answer to such clauses in contracts for supplies.) 
(Since contracts in this category are relatively minor, it is not antici- 
pated this power will be much used. ) 

Note.—It is presumed the questionnaire is not intended to cover 
powers exercised under Executive Order No. 10450, captioned “Sec u- 
rity Requirements for Government Employment,” dated April 27, 


1953 (18 F. R. 2489, Apr. 29, 1953; also in Federal Personnel Manual, 


ch. Z1-195), as amended. Matters handled under the order are re- 

garded as administratively confidential, but the procedures to be 
followed with respect to them are to be found i in the relevant statute, 
the act of August 26, 1950 (64 Stat. 476, 5 U.S. C. 22-1 et seq.). Such 
procedures are not described further in this reply. 
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(6) (1) The Attorney General has held that the power to remove 
a person in the competitive service, after appointment has been made 
and accepted without any fault on the part of the appointee or con- 
cealment of disqualifying facts by him, is vested ao in the head 
of the employing agency (30 Ops. Atty. Gen. 79, Feb. 24, 1913). 
The Federal Personnel Manual (ch. Si-11) states that the “power of 
suspension is incident to the power of removal”; and further that 
“the power of removal is incident to the power of appointment, in 
the damn of express constitutional or statutory provision to the 
contrary.” The Administrator’s power of appointment is set forth 
in section 502 (a) of the Housing Act of 1948, as amended (12 U.S.C. 
1701c). 

(2) The head of the agency is authorized by Executive Order No. 
10590, supra, to exercise the power to make decisions with respect to 
Government employment policy (or at least the order recognizes that 
such authority inheres in an agency head). The Executive order 
specifically provides that the “head of each executive * * * agency 
shall be responsible for the effectuation of the policy of the order. * * *” 

(3) The head of the agency (or his designee) is authorized by 
statute (28 U. S. C. 2672) to determine and settle claims under the 
so-called Federal Tort Claims Act, supra. 

(4) Presumably the power to make decisions under disputes clauses 
in contracts is incidental to the power to contract. The Administrator 
is vested with the latter power by section 502 of the Housing Act of 
1948, as amended (12 U.S.C. 1701c). 

(ec) (1) The Assistant Administrator (Administration) has been 
delegated authority to approve most position classification and per- 
sonnel actions affecting the vast majority of OA employees. The 
Director of Personnel has been given a similar delegation, except that 
there has ben excepted from it, inter alia, actions constituting sepa- 
rations for cause of employees in General Schedule grades at grade 7 
and above, or reduction in force. Both these officers are in the OA 
Division of Administration. 

(2) The basic authority to make decisions with respect to matters 
of Government employment policy within the scope of Executive 
Order No. 10590, supra, as such, has not been delegated. However, a 
member of the staff of the OA Division of Plans and Programs has 
been designated under section 5 of the Executive order as employ- 
ment policy officer and some member of the staff of each HHFA 
regional oflice has been designated as a deputy employment policy 
officer. 

(3) The power to determine and settle claims under the so-called 
Federal Tort Claims Act, supra, has not been delegated by the agency 
head. The OA has been in receipt, even orally, of very few claims 
under this act. 

(4) By virtue of the wording of the standard Government supply 
contract prescribed by the General Services Administration (herein- 
after usually referred to as the GSA), the power to make decisions 
under disputes clauses in supply contracts in the first instance has 
been delegated to the OA contract officer, who is in the OA Division 
of Administration. (However, this form now is in the process of 
revision by the GSA.) 

2. None. 
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. In its administrative operations, the OA makes no adjudications 
in any of the classes listed required by statute or the Constitution to 
be determined on the record after opportunity for any agency hear- 
ing. 

4. Section 6 (a) of the so-called Lloyd-La Follette Act, the act of 
August 24, 1912, as amended (5 U.S. C. 652), provides that any per- 
son in the classified civil service of the United States whose removal 
or suspension without pay is sought shall have notice of the same and 
of any charges preferred against him. 

Section 14 of the Veterans’ Preference Act of 1944 (5 U.S.C. 851, 
863), provides that any preference eligible under the act whose dis- 
charge, suspension, or reduction in rank is sought shall have at least 
30 days’ advance written notice of any such proposed action. 

The types of notices given are those conventionally issued under 
regulations of the Civil Service Commission (hereinafter usually re- 
ferred to as the CSC). See Federal Personnel Manual, chapter S1, 
oo a sample notice printed on page 36 thereof. 

It seems a strained construction to attempt to apply this ques- 
én to the so-called adjudicative powers described above in answer 
to question 1, for the various parts of question 5 appear to contem- 
plate an appropriate use of procedures similar to those prescribed in 
the adjudicatory provisions of the APA (secs. 5,7, and 8), from which 
provisions virtually all the activities of the OA are exempt, as ex- 
plained in the preface hereto. (Even required statutory adjudi- 
cations involving “the selection or tenure of an officer or employee of 
the United States other than examiners appointed pursuant to sec 
11” of the Administrative Procedure Act are specifically exc epted 
from the provisions of sec. 5 of the Administrative Proc edure Act.) 

However, the following information pertaining to the four quasi- 
judicial powers descr ibed above is submitted in answer to the ques- 
tion, particularly with respect to part (a) thereof and in some meas- 
ure relative to part (g). 

In personnel separation, suspension, and demotion cases written 
submissions of views are received from the parties involved in accord- 
ance with governmentwide CSC regulations and procedures; and 
appeals may be taken by such parties in accordance with such 
procedures. 

An issue of the HHFA Manual Series (vol. III, pt. 2, ch. 1, sec. 3 
(July 18, 1955) ), sets forth OA Central Office hie edures covering 
any problems arising under the Government employment. policy 
stated in Executive Order No. 10590, supra. The procedures authorize 
written submissions of views and recognize the right of an appeal to 
the President’s Committee on Government Employment Policy. A 
similar issuance covering regional office procedures is published in 
volume V, part 2, chapter 1, section 3 (July 18, 1955). 

Written submissions of views are, of course, received from claim 
ants under the so-called Federal Tort Claims Act, supra, as they would 
be in any ordinary legal practice. 

Also, the disputes clause in the standard Government supply con- 
tract form provides that in the case of an appeal “the contractor shall 
be afforded an opportunity to be heard and to offer evidence in sup- 
port of its appeal.” (However, as pointed out above in answer to 
question 1, this clause is in the process of revision by the GSA.) 
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6. (a) It will be noted from the information supplied above and in 
appendix 1 in answer to question 5 that the OA provides some meas- 
ure of the full adjudicative process in handling matters pertaining to 
Government employment policy under Executive Order No. 10590, 
supra, and in handling appeals under the disputes clauses in supply 
contracts. No useful purpose would appear to be served by delineat- 
ing in detail in this particular answer why such steps are tahen by this 
Agency, for the OA procedure reflects across-the-board Government 
procedure in handling problems arising in these two categories. 

6) None (or at least none that can now be recollected). 

The number of cases which actually have arisen calling for the 
exercise of any of the quasi-judicial powers listed in answer to ques- 
tion 1 have been so few that it is virtually impossible to give any defin- 
itive answer to this question. Presumably, deci isions under the Federal 
Tort Claims Act and under disputes clauses in contracts might be 
modified upon the discovery of new evidence. It is doubted that this 
question can be answered on a class basis. It seems instead to be one 
to be answered by the judicial process of inclusion and exclusion, as 
7 individual cases arise. 

The information supplied above in answer to question 5 seems to 
answer the first sentence of this question 8. 

During 1955 and 1956 the OA received no petitions for adjudica- 
tions under the Government employment policy as set forth in Execu- 
tive Order 10590, supra, or under the disputes clause in the standard 
form of Government contract for supplies. Strictly speaking, the 
OA received during 1955 and 1956 no petitions for adjudications 
under the Federal Tort Claims Act, supra. However, this agency has 
knowledge of three incidents in connection with which claims under 
that act conceivably might have been filed during this period. Con- 
sequently, the absence of any formal claims under the statute does not 
mean there was no activity under it; nor does such absence indicate 
we will have no claims under the statute. 

The OA, of course, does not take personnel actions of separations, 
suspensions, or demotions by initiating petitions for adjudications of 
such matters. Rather, in accordance with CSC procedures, it ini- 
tiates such actions by giving the employees involved notice of the 
proposed actions. During 1955 and 1956, 2 formal notices of pro- 
posed separations, suspensions, or demotions, other than reductions in 
Ronee, were issued, 1 of which resulted in the action proposed. 

. This is an overall OA answer. It is to be understood that any 
answer to this question can only be a very rough approximation. 
With this understanding the question is answered as follows: 

(a) None. 

() 5 percent. 

(¢) 95 percent. 

The statutory bases for the classification are evident from the gen- 
eral discussion and specific answers in the replies of the OA, CFA, 
and URA. 

10. (a) No. 

(6) No. The rules of procedure governing separations, suspen- 
sions, and demotions are those of the CSC. The subject matters of 
this Agency’s procedures pertaining to the three other kinds of quasi- 
judicial powers described above in answer to question 1 scarcely are of 
large enough stature to require such detailed procedures. 


( 
7. 
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11. (a) Any claim filed under the so-called Federal Tort Claims 
Act, supra, is handled in accordance with the provisions of that act. 

(a) or (6) Cases involving separations, suspensions, and demo- 
tions are handled in accordance with CSC procedures. 

(6) Disputes arising under disputes clauses in standard form Fed- 
eral supply contracts are handled in accordance with the provisions 
of that clause prescribed by GSA. Such cases are, of course, subject 
to the provisions of Public Law 356, 83d Congress, approved May 11, 
1954 (68 Stat. 81, 41 U.S. C. 321, 322). 

(c), (¢), and (e) Nor. 

(7) This subject is within the province of the constituent units, 
CFA and URA. 

(7) None. 

This is an overall OA answer. As indicated in the answer to 
question 9, above, the answer to this question can only be a very rough 
approximation; and, with this understanding, it is estimated 5 per- 
cent of OA adjudications fall within category (a) or (6) of question 
11, and 95 percent within category (7) thereof. 

13. So far as general over: ‘all ‘OA administration is concerned, as 
indicated in answer to question 3, 100 percent. 

14. Since the quasi-judicial powers relating to general administra- 
tion exercised by the OA, as set out in the answer to question 1, above, 
are the same as those exercised by Federal agencies generally, no 
useful purpose would appear to be served by the OA’s answering this 
question in detail. This Agency has encountered no peculiar prob- 
lems of meaning of the statutes or Executive orders authorizing such 
administrative adjudic ations that would not be encountered by Fed- 
eral agencies generally. 

None. — 

16. (a) Yes. 

(b) Notices are given directly to the parties involved. Depending 
upon circumstances, correspondence relative to claims filed under the 
so-called Federal Tort Claims Act or under a disputes clause in a 
standard form Federal supply contract might be carried on with a 
claimant’s attorney, copies being sent, however, to the claimant. 

17. Written notice of a proposed separation, suspension, or demo- 
tion is actually given to an employee against whom any of such 
actions is proposed to be taken. No public announcement is made of 
a matters. 

. This question does not appear to be applicable to any of the 
wae judicial administrative powers exercised by the OA. Admit- 
tedly, however, some proposed adverse employee personnel actions are 
not concluded because of action by the employee himself. 

19. No. 

20. In view of the nature of the quasi-judicial administrative pow- 
ers exercised by the OA, as described above in answer to question 1, it 
is apparent it is neither necessary nor appropriate for this Agency 
to provide by rule for the issuance of declaratory orders in connec- 
a with the exercise of any of them. 

None. The development of such steps would seem inappropri- 
bs ihn connection with the quasi-judicial administrative powers exer- 
cised by the OA. 
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22. Part (6) of this answer is an overall OA reply. 

(a) This question appears inapplicable to the various kinds of ad- 
indie ations relating to administrative matters, described above in an- 
swer to question 1, ‘which may be made by the OA. However, it would 
seem that about 75 percent of such OA adjudications fall within cate- 
gory (a) and 25 percent within category (6). Adjudications under 
the so-called Federal Tort Claims Act and under disputes clauses in 
standard form Federal supply contracts would, of course, follow the 
appropriate body of case law where any relevant decisions are to be 
found. The number of OA adjudications in personnel separation, sus- 
pension, and demotiton cases (and in matters arising under the Gov- 
ernment employment policy as set forth in Executive Order 10590, 
supra) have been so few that it is virtually impossible to regard one 
as a precedent for another. 

(b) For OA activities as a whole, including the programs carried 
on by the CFA and the URA, it is estimated that 95 percent of OA 
adjudications are based on questions concerning the violation of rules 
or contractual provisions and 5 percent on matters to be decided in 
the particular case. Matters within the second class seldom lend them- 
selves to decision on the basis of precedent, but it is believed a rea- 
sonably uniform treatment of similar cases is achieved. 

This is an overall OA response. 
an OA, including the CFA and URA, has no trial examiners. 
This is an overall OA response. 

This question is interpreted as relating to questions 23 and 25 and 
as pertaining to decisions rendered as a result of hearings. As so in- 
terpreted, the OA’s answer to the question is “None.” 

25. None. 

26. This is an overall OA response. 

This question is interpreted as relating to cases involving hearings. 
Asso interpreted, it is not applicable to this agency. 

27. This question is interpreted as relating to cases involving hear- 
ings. Asso interpreted, it is not applicable to this agency. 

28. This question is interpreted as relating to cases involving hear- 
ings. Asso interpreted, it isnot applicable to this agency. 

29. This is an overall OA response. 

Presumably, this question is not directed at an agency, such as the 
OA, engaged primarily in proprietary activities, but rather at one 
concerned chie ‘fly with licensing or regulatory matters. 

The answer to the question de “pends, of course, upon the definitions 
of the principal words employed in it. The questionnaire is not en- 
tirely clear as to what those words are intended to mean. For ex- 
ample, if the definitions of the words “rulemaking” and “adjudication” 
as set forth in section 2 of the Administrative Procedure Act (5 
U. S. C. 1001), were strictly adhered to, it would seem a possible 
interpretation that no agency could perform any function other than 
rulemaking or adjudication, for the residual definition of the latter 
word in subsection 2 (d) results in the impression that every agency 
action is either one or the other of them. 

The answers to this question by the constituent units, the CFA and 
URA, reflect interpretations of the words “rulemaking” and “adjudi- 
cation” which give both of them a wide extension. On the basis of 
such interpretations and with the understanding that any answer to 
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this question can only be a very rough approximation, it is estimated 
that the OA spends about 20 percent of its time on rulemaking fune- 
tions, 65 percent of its time on adjudicative (judicial or quasi-judicial ) 
functions, and 15 percent of its time on other functions. 

It seems important, however, to note that the above data supplied in 
answer to this question is given with some reservations. This ques- 
tion 29, as well as some others in the questionnaire, indicates that the 
word “adjudication” as used in the questionnaire is not intended to be 
as broad as it might be construed to be under the wording of subsection 
2 (d) of the Administrative Procedure Act; and as has been pointed 
out in the preface to this section II, such governmental functions as 
constitute proprietary programs “tr aditionally have never been re- 
garded as adjudicative in nature. * * *” Therefore, particularly if 
the word “adjudication” (or “judicial”) were interpreted in a more 
restricted sense than it has been by the constituent units, the answer to 
this question appropriately might assign an appreciably higher per- 
centage of OA time to “other functions, ” which it would seem might 
with reason be called proprietary or executive or administrative 
functions. 


30. (a) With respect to OA quasi-judicial powers relating to over- 
all administration, none. 


In view of this answer to part (a), no answers to parts (>) and (c) 
and (d@) are necessary. 

31. With respect to adjudications relating to OA administrative 
matters, the inforniation supplied above in answer to question 22 seems 
to answer this question also. 

32. The OA gives actual written notice to the parties involved of 
its decisions in adjudications relating to administrative matters, 
such as are described above in the answer to question 1. This Agency 
ordinarily takes no initiative to make such decisions known and avail- 
able to the public. 


COMMUNITY FACILITIES ADMINISTRATION 
II. ApsupicaTION 


1. (a) Section 4 of Public Law 352, 81st Congress (63 Stat. 841; 40 
U.S. C. 451 (1946 edition, Supp. IIT)). That section specifies that if 
the construction of any public works pl: anned with an advance there- 
under is not undertaken or started within 3 years afetr the full amount 
of the loan or advance has been made, the Administrator shall deter- 
mine (which determination shall be conclusive), after due notice and 
hearing, that the public agency has not acted in good faith either in 
obtaining the loan or advance or in failing to undert: ake or start the 
construction of such public works, the Administrator shall demand 
prompt payment of such loan or advance. 

(6) The Administrator of the Agency. 

(ec) The Administrator has delegated to the Commissioner of the 
Community Facilities Administration the authority and responsibility 
for carrying out the foregoing provision. 

2. None specifically as such. However. as heretofore mentioned in 
CFA’s responses to other portions of the questionnaire, it operates 
its various programs through the medium of forms of contracts de- 
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signed to accomplish the objectives of the programs as recited in the 
statutes pertaining thereto. 

3. No formal hearings have been conducted by CFA and no pre- 
scribed procedural practice has been established. In the event it 
becomes necessary to conduct hearings of the nature mentioned in 
the answer to question 1 hereof, it is believed that they will be con- 
ducted in a general informal manner after written notice to the public 
agency involved acquainting it of the time and place of the hearing 
and indicating that it will be accorded every reasonable opportunity 
to present its side of the matter fully. 

+. See answer to questions 1 and 3 hereof. 

5. The disputes clause of the standard form of Federal contract 
dealing with the construction of public works states that the contractor 
is entitled to appeal to the head of the agency. In any instance where 
such an appeal might be made, the contractor and/or his counsel 
would be afforded every reasonable opportunity to present the con- 
tractor’s side of the question and to be apprised of the Government’s 
position in the matter. 

6. (a) It is the general established policy of CFA to accord every 
applicant either before or after its project reaches the stage of a con- 
tract to have any disputed matter reviewed by the Commissioner, 
and also by the Administrator if the applicant so desires. 

(6) Inapplicable to CFA. 

7. In carrying out the policy mentioned in 6 (a), above, it is not 
unusual for the Commissioner to accord an applicant an exception 
to a general requirement under a program activity, such as permit- 
ting optional redemption of bonds rather than mandatory, and modi- 
fying the amounts of required insurance. In the case of large ad- 
vance planning projects, interim payments of the advance as the plan- 
ning work progresses is permitted in lieu of withholding payment of 
the advance until the work is completed. Matters of this kind are 
usually handled on an ad hoe basis, since uniformity of treatment is 
the norm, but it is always recognized that where unusual situations 
arise and special treatment is justified it should be granted. Then, 
too, there are all kinds of varying factual situations which require 
special treatment rather than the application of standardized formulas. 

8. CFA has no prescribed “petition” procedure. Any applicant for 
Federal aid under our programs has the right to present its views on 
a question to the Commissioner. No statistical records are maintained 
of such instances; hence, we are unable to indicate for the years 1955-56, 
or any other period, how many “reviews” or “appeals” were considered 
and acted upon. 

9. (a) None. 

(4) This is a subject dealt with by the Office of the Administrator 
and not by CFA. 

(c) To the extent that CFA may make adjudications as such, all 
would fall within the grouping. 

10. (a) and (6) Not pertinent to CFA operations. 

11. (a) None. 

(b) Any appeals under the disputes clause of a Federal construe- 
tion contract are handled in accord with the provisions of such clause. 

(c), (d),and (e) None. 

(f) Any questions of this nature usually arise at the field level and 
are referred to the Commissioner for his consideration and decision. 
As indicated above, they are handled on an informal and ad hoc basis. 
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(g) Not pertinent to CFA operations. Matters of this nature are 
handled by the Office of the Administrator. 

i 2. Practically all of them come under 11 (f). 

All but those mentioned above as pertaining to the second ad- 
vance m pinentir program. See 1 (a) hereof. 

14. Inasmuch as CFA operations are all conducted on a contract 
basis and no serious problems have arisen thereunder, it is believed 
that our answer to this question should indicate a general satisfaction 
with the provisions of our various program statutes insofar as they 
may include the performance of adjudication functions. 

None. 

16. (a) Yes, always. 

(b) Normal correspondence methods. 

Public Sa reno ts through issuances of press releases. 

18, 19, 20, and 21. Not pertine nt to CFA operations. 

22. To the dba that CFA may be said to be performing adju- 
dication functions, they all would involve either violations of rules or 
contractual provisions. To the extent possible every effort is made to 
conform decisions with those made on previous ¢ ases. 

23, 24, 25, 26, 27, and 28. Not pertinent to CFA operations. 

29. It is believed that 25 percent of time is chargeable to general 
administrative or executive functions, with the remaining 75 percent 
chargeable to rulemaking and judicial functions. 

380. Not pertinent to FCA operations. 

As indicated above under 22, every effort is made to conform 
rulings to those made previously in similar circumstances. 

32. Not pertinent to CF A operations. 


URBAN RENEWAL ADMINISTRATION 
II. ApsupIcATION 


1. (a) The Urban Renewal Commissioner, as the official head of the 
Urban Renewal Administration (hereafter referred to as “URA”), 
has no specific statutory judicial power. However, the Commissioner 
exercises most of the powers, functions, and duties required for carry- 
ing out the objectives of title I of the Housing Act of 1949, as amended, 
under a delegation of authority from the Administrator of the Hous- 
ing and Home Finance Agency, and also under his appointment “to 
adminis ter the provisions of this title under the direction and super- 
vision of the Administrator” (sec. 106 (a) (1) of title I). In the 
administration of title I of the Housing Act of 1949, as amended, 
numerous questions arise which must be determined in accordance 
with the discretion and judgment of the administrative staff. These 
decisions and determinations, which affect the final disposition of ques- 
tions involved in the administration of contracts, loans, and benefits, 
will be regarded as quasi-judicial for the purposes of this question- 
naire. 

Since most URA actions involve commitments or obligations be- 
tween it and local public bodies which are governed by the terms and 
conditions of contracts and published rules, it is incumbent upon the 
Commissioner, on the basis of all material and relevant evidence, to 
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make determination regarding (a) the eligibility of applicants, proj- 
ects, and project areas for Federal financial assistance, and (6) appli- 
cants’ compliance with the terms and conditions of the contracts and 
published rules. It is this type of determination which is peculiar to 
the loan and grant program of URA, and although such governmental 
functions have traditionally never been regarded as adjudicative in 
nature, nevertheless, since the questionnaire in the introductory note 
specifically includes this type of agency action, they shall be consid- 
ered as quasi-judicial for the purpose of replying thereto. 

(6) The Administrator of the Housing and Home Finance Agency 
is the duly authorized officer to exercise all powers conferred by the 
Housing Act of 1949, as amended. 

(c) The Commissioner of Urban Renewal is authorized to exer- 
cise most of the powers and functions provided in title I which have 
been delegated by the Administrator of the Housing and Home Finance 
Age ncy. 

The adjudicative functions of URA are performed pursuant to 

a general grant of authority under section 106 (c) (1), (2), and (6) 

of title I and to other miscellaneous provisions in title I requirmg 
adjudicative determinations (e. g., secs. 101 (ce) (2) and 110 (a)). 

Sec. 106. (c) In the performance of, and with respect to, the functions, powers, 


and duties vested in him by this title, the Administrator, notwithstanding the 
provisions of any other law, may— 

(1) sue and be sued; 

(2) foreclose on any property or commence any action to protect or enforce 
any right conferred upon him by any law, contract, or other agreement, and 
bid for and purchase at any foreclosure or any other sale any project or 
part thereof in connection with which he has made a loan or capital grant 
pursuant to this title. In the event of any such acquisition, the Adminis- 
trator may, notwithstanding any other provision of law relating to the acqui- 
sition, handling, or disposal of real property by the United States, complete, 
administer, dispose of, and otherwise deal with such project or part thereof: 
Provided, That any such acquisition of real property shall not deprive any 
State or political subdivision thereof of its civil jurisdiction in and over such 
property or impair the civil rights under the State or local laws of the 
inhabitants on such property : 

(6) subject to the specific limitations in this title, consent to the modi- 
fication, with respect to rate of interest, time of payment of any installment 
of principal or interest, security, amount of capital grant, or any other term, 


of any contract or agreement to which he is a party or which has been trans- 
ferred to him pursuant to this title. 


3. Not applicable, since there is no class of adjudication by the URA 
required by statute or the Constitution to be determined on the record 
after opportunity for agency hearing. 

There are no such statutory provisions relating to any adjudi- 
cation functions of this agency. 

5. Not applicable. 

6. (a) Full adjudication in a technical formal sense is not afforded 
by the URA, which has no machinery for conducting judicial or 
quasi-judicial proceedings; i. e., pleadings, motions, ‘amendments, 
formal hearings, etc. The reason for this is that the URA functions 
primarily through contractual relationship with the local public bodies 
partic ipating in programs. (Other functions of URA generally con- 
sist of technical assistance to local bodies through the provision of 
urban renewal service as provided for in sec. 101 ‘(d) of the Housing 
Act of 1949, as amended, and the preparation of technical standards 
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and criteria for use by the Administrator in making workable program 
and sec. 220 certifications.) The urban renewal program is one of 
local responsibility and local administration ; the Federal Government 
participates through a system of loans and grants to help finance the 
program, and such loans and grants are given under conditions set out 
as part of a contract between the Federal Government and the local 
public agency (hereinafter referred to as “LPA”). Thus, in effect, 
all decisions of the URA which might be considered to have the force 
of adjudications concern the contracting process and the administra- 
tion of the contract. There are two contracts involved in title I of the 
Housing Act of 1949, as amended, providing for assistance under the 
urban renewal program: The contract for advance, by which the URA 
makes funds available for planning the project, and the contract. for 
loan and capital grant, by which the URA makes funds available for 
execution of the project. The URA also administers contracts for 
financial assistance under the demonstration-grant program and the 
urban planning assistance program. Thus the major decisions of 
the URA which are for the purposes of this report called adjudications 
are the decision to enter into a contract, the decision to modify or 
amend a contract, and the decision to suspend or terminate the Federal 
obligations of a contract. Each of these main decisions involves an- 
cillary decisions. For example, in deciding to enter into a contract 
for an urban-renewal project, the URA must determine questions such 
as: Is the project area eligible under statutory and URA requirements ? 
Is the applicant legally eligible to receive Federal funds? Are there 
local funds available to pay the local share of project costs? Is the 
project feasible? Is it desirable in terms of the objectives of the Hous- 
ing Act of 1949, as amended ? 

Although there are no formal adjudication procedures for resolving 
these questions, there are informal procedures for discussion and solu- 
tion of disputes regarding them. The URA functions in such a way 
that there is a continual operating relationship between it and the 
LPA’s. Because of this relationship, no major decisions are taken 
except after full consultation with the LPA affected. These consulta- 
tions initially take place at the field level between representatives of 
the Housing and Home Finance Agency (hereinafter referred to as 
“HHFA”) regional office and the representatives of the LPA. If the 
regional office then makes a decision, or recommendation to the Com- 
missioner, with which the LPA does not agree, the differences may 
be carried to Washington, where the Urban Renewal Commissioner or 
his representative will make an effort to reach a solution satisfactory 
to all. In actual practice, the quasi-judicial functions of the URA 
consist not so much in making a unilateral decision follwing pres- 
entation of evidence as it does in working with the LPA to help it 
meet the rules and requirements applicable to it. Thus, technical and 
administrative assistance and guidance are given to the LPA through- 
out the development of the project. Most differences do not reach the 
stage where high-level action is required. 

Within the URA, the Board of Review is the unit which reviews 
applications for funds, questions of project termination, and certifica- 
tions of project completion and of project costs. Problems within 
these areas not solved by consultation are studied by the Board, which 
1s composed of various URA staff members. The Board bases its 
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recommendations to the Commissioner on written submissions and 
other record materials before it, including the recommendation of the 
HHFA regional office concerned. The Commissioner may make the 
final determination or refer it to the Administrator for final decision. 

() Not applicable, since there is no statutory requirement for 
notice and hearing. 

7. See answer to question 6 (a). Modification, amendment, repeal, 
or suspension would be determined in much the same way as initial 
decisions are made. 

A formal petitioning procedure is not available. If, during the 
administration of a project, a local body believes that an HHFA 
regional office decision has been made which was not in accordance 
with the contract or applicable law, it would be free to appeal in an 
informal way to the URA Commissioner or the HHFA Adminis- 
trator. As described in the answer to question 6 (a), the URA wishes 
to help LPA’s proceed with projects which meet the requirements 
of State and Federal laws and so disputes can usually be resolved 
at the consultation level. A “petition” regarding a decision with 
respect to a project application, termination, or suspension, would 
go through the Board of Review procedure. With respect to prob- 
lems of less significance, the matter might go directly to the 
Commissioner. 

9, (a) and (6) None. 

(c) One hundred percent. 

10. (a) No; because the local public body is aware of the reasons 
which are developed during the negotiating or consultation stages. 

(6) Agency rules of procedure list the kind of submissions which 
are I equired during the planning and development stages and at vari- 
ous times during the carrying “out of a project, and URA actions 
are based upon the material presented in the submissions. This mate- 
rial is devel by the LPA with the advice and assistance of tech- 
nicians in the HHFA regional office as requested by the LPA. 

11. (a) There are no URA proceedings which by statute are subject 
to : ay al to a court of law. 

(c), (d),and (e) Not applicable. 

(f) See answer to question 6 (a). 

(7) Not applicable. 

12. Substantially all in category 11 (f). 

There is no statutory requirement with respect to adjudication 
by URA to be determined on the record after hearing. All types of 
adjudication herein described are made without a formal hearing and 
formal record. 

14. (a) Generally, title I of the Housing Act of 1949, as amended, 
is sufficiently clear and suse eptible of implementation with adequate 
standards set forth so that the Commissioner can make the necessary 
determinations of agency matters which will properly reflect the 
intent of Congress. 

(b) No problems of meaning have been encountered under title I 
which URA has been unable to resolve. When a question has arisen, 
it has been resolved by a reference to the usual rules of statutory 
construction, including the legislative history of the act 

(c) Generally, the congressional standards have been sufficiently 
clear to enable a proper administration of the act, but from time 
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to time there have been changes in the objectives of the statute, and 
the new legislation has provided new or more specific standards. The 
difficulties which have arisen have not been due to an insufficient 
congressional standard or lack of clarity but are attributable to the 
inherent complexities of the act in that its administration involves 
Federal, State, and local law, which are sometimes incompatible. 

(d) Some examples and brief description of such powers of agency 
discretion are as follows: 

(1) Section 101 (ce) (2) (i), (ii), (iii), and (iv) of the Housing 
Act of 1949, as amended, states in substance that the final authority 
is vested in the Administrator— 

(i) to determine whether any such workable program meets 
the requirements of this subsection, (ii) to make the certification 
that Federal assistance of the types enumerated in this subsection 
may be made available in such community, (ili) to make the 
certifications as to the maximum number of dwelling units needed 
for the relocation of families to be displaced as a result of gov- 
ernmental action in a community and who would be eligible to 
rent or purchase dwelling accommodations in properties covered 
by mortgage insurance under section 221 of the National Housing 
Act, as amended, or (iv) to determine that the relocation re- 
quirements of section 105 (c) of this title have been met. 

(2) Section 102 (d), title I, of the Housing Act of 1949, as amended, 
states in substance as follows: Planning advances for urban renewal 
plans may be made to local public bodies within the provisions of the 
statutes, provided that certain requirements have been met to the satis- 
faction of the Administrator. 

(3) Section 110 (a) provides that an urban renewal area is one that 
the Administrator approves as appropriate for an urban renewal 
project. 

(e) There are no areas which have been left to agency discretion 
in which we believe greater statutory specification of standards would 
be desirable. 

(f) Not applicable—see (e) above. 

15. Insofar as the “interested parties” are local public officials con- 
cerned with the carrying out of a project, they are given every oppor- 
tunity to present their views in the discussions and consultations 
which, as explained above, take place on a continual day-to-day basis 
during the planning and carrying out of a project. All decisions are 
made on the basis of such consultations. In addition, Board of Re- 
view recommendations and the Commissioner’s decisions are based on 
written LPA submissions. 

Private citizens who may have an interest in the project are usually 
directed to present their views to the local officials and local public 
body administering the project. Also, they are afforded an oppor- 
tunity to express their views at the public hearing required by title I 
of the Housing Act of 1949, as amended, and many State laws. 

16. (a) Yes. Each LPA may, and usually does, have an attorney 
on its staff or retains one under contract. 

(6) No procedure specified since no hearings are required to be 
conducted by the URA. 

17. None except press releases announcing allocation of funds, cer- 
tification of workable program, and section 220, certification of the 
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National Housing Act, as amended. Agency policies encourage LPA’s 
to maintain good public relations and to keep occupants and owners 
of project land properly informed of the major actions locally taken 
that may affect their rights. The local community must, under Fed- 
eral Jaw and many State laws, conduct a public hearing before any 
land can be acquired. 

18. Not applicable. 

19. No 

20. URA does not issue declaratory orders since it does not arbi- 
trate disputes between LPA’s. 

21. There are no specialized procedural steps because of the in- 
formal nature of the URA’s adjudicatory procedures. However, the 
URA is constantly experimenting with revisions of its quasi-judicial 
processes in order to expedite the work of the program. Simplifica- 
tion of submissions requirements, use of guide forms and require- 
ments checklists, and technical assistance through HHFA regional 
offices are some of the ways in which the URA has sought to improve 
and expedite procedures. Types of programs and functions of URA 
are generally not susceptible to comparisons with other agencies for 
the purpose of evaluating or adapting its procedures to or for them. 

22. (a) There are no statistics available directly on this question. 
However , it is estimated that approximately 95 percent of adjudica- 
tion is in respect to violation of rules, and 5 percent is in respect to 
matters to be decided in particular cases. For purposes of answering 
this question in terms of the URA’s functions and procedures as 
previously described, “questions concerning violations of rules” has 
been interpreted to include all matters relating to project applica- 
tions and project terminations, and “matters to be decided in par- 
ticular cases” includes all decisions rendered on questions of contract 
amendment, waiver, or modification. As an illustration, actions of 
the URA in reviewing project applications, prior to entering into 
a contract for financial assistance, for compliance with statutory and 
administrative requirements as to plans, area, proposed uses, financial 
ability, and so forth, are considered for purposes of answering this 
question to be “questions concerning the violation of rules,” even 
though, in a strict sense, there can be no violation until a contractual 
relationship has been established, since, until that time, no rule can 
apply. 

(5) Generally, yes, although in most instances the facts of each 
case are suflic iently different so o that no one case constitutes a precedent. 

23. URA has no trial examiners. 

24. As explained previously, there are no contested proceedings. 

25. No formal hearings required or held. As to informal con- 
sultative cases, there are no statistics available as to the number. The 
Board of Review estimates that it meets approximately 125 times a 
year and that it hears an average of two cases at each session. How- 
ever, in view of the nature of the Board’s operations, cases are often 
heard over a period of time involving up to six sessions, depending 
upon the circumstances of the case and the need for further informa- 
tion, technical examination of the record, or complex policy determi- 
nation. For these re asons, it is not possible to estimate how many 
complete hearings were held in the period mentioned. 
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Statistics are available which show the number of decisions ren- 
dered on project applications and project terminations, as follows: 


Project approvals 


— — _ - —————— | 


Survey and Loan and Project Project 
planning Preliminary | grant appli- rejections terminations 
applications project cations (con- | 
(contract for reports tract for loan 
advance) and capital 
grant) 
1954. - 37 30 26 0 23 
1955... 61 32 23 6 2 
January-September 1956 87 27 20 0 27 
Total_- 185 89 69 0 52 


26. (a) The URA never sits for the reception of evidence, in the 
legal sense. See answers to question 25 for number of cases involving 
project approvals or project terminations. 

(6) and (c) Not applicable; see answer to question 23. 

27. There are no statistics available direc tly on this question. How- 
ever, it is felt that 3 months is the average period of time that cases 
decided in 1955 were pending before the URA for examination at 
both the regional office and central office level. 

28. (a) and (b) Not applicable. 

(c) It is estimated that approximately 2 2 to 3 weeks is the average 
period that cases decided in 1955 were before the URA for review at 
the central office level. 

29. There are no statistics available directly on this question. Esti- 
mates based on a review of the number of staff members employed 
in both the central and regional offices and their principal functions 
indicate that approximately 25 percent of man-hours were devoted 
to rulemaking functions and 75 percent to quasi-judicial functions. 

30. Not applicable; no petitions provided for in procedures. 

31. See answer to question 22. 

In the case of the Commissioner’s determinations based on Board 
of Review recommendations, the URA notifies the LPA by sending a 
copy of the Board action with the Commissioner’s determinations 
thereon to the regional office which then advises the LPA by letter of 
the decision. Initial allocations of funds for projects are announced 
to the public by means of press releases. 


FEDERAL HOUSING ADMINISTRATION 


II. ApsupIcATION 


(a) Section 132 of the Housing Act of 1954 (Public Law 560, 
83d Cong., wee August 2, 1954, 68 Stat. 590, 610) being section 
512 of the National Housing Act (12 U.S. C. 1781a) authorizes the 
Federal Housing Commissioner to refuse the benefits, either directly 
or indirectly, of participation in FHA insurance programs to persons 
or firms who (1) have knowingly and willfully violated the provisions 
of the National Housing Act or the regulations promulgated pursuant 
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thereto or, (2) have violated any Federal or State penal statute in 
connection with assistance under the act or, (3) have materially failed 
to carry out contractual obligations with respect to the completion of 
construction or repairs financed with assistance under the act. Per- 
sons or firms proposed to be denied the benefits of participation are 
entitled to written notice and, upon request, are entitled to written 
specific roe of charges, and are afforded an opportunity to be heard 
and to be represented by counsel. The provisions of section 512 apply 
to insured lenders and borrowers, and also to builders, contractors, 
dealers, salesmen, or agents for a builder, contractor, or dealer. 

(6) The Federal Housing Commissioner is authorized by statute 
to exercise this power. 

(c) The authority is delegated within the agency when the Deputy 
Commissioner, General Counsel, or Assistant C ommissioner for Oper- 
ations in the order named, act in the Commissioner’s place and stead, 
with the title of “Acting Commissioner,” in the event of his absence 
or inability to act. Any official designated by the Commissioner as 
the director of a field office likewise may exercise this power, pur- 
suant to direct suthorteation and delegation by the Commissioner 
(24 C. F. R. 200.13). 

The functions of the FHA relative to adjudication are only those 
set at in the above-cited section 512 of the National Housing Act. 

. This question is not applicable to operations of the Federal Hous- 
ing Administration, since the question is addressed to adjudications 
required by statute “to be determined on the record after opportunity 
for an agency hearing.” No such adjudications are made by the Fed- 
eral Housing Administration. 

4. Section 512 of the National Housing Act (covering the only 
statutory adjudication function of the FHA) provides as follows: 

Sec. 512. Notwithstanding any other provision of law, the Commissioner is 
authorized to refuse the benefits of participation (either directly as an insured 
lender or as a borrower, or indirectly as a builder, contractor, or dealer, or 
salesman or sales agent for a builder, contractor, or dealer) under title I, II, 
VI, VII, VIII, or LX of this Act to any person or firm (including but not limited 
to any individual, partnership, association, trust, or corporation) if the Com- 
missioner has determined that such person or firm (1) has knowingly or 
willfully violated any provision of this Act or of title III of the Servicemen’s 
Readjustment Act of 1944, as amended, or of any regulation issued by the Com- 
missioner under this Act or by the Administrator of Veterans’ Affairs under 
said title III, or (2) has, in connection with any construction, alteration, repair, 
or improvement work financed with assistance under this Act or under said 
title III, or in connection with contracts or financing relating to such work, 
violated any Federal or State penal statute, or (3) has failed materially to 
properly carry out contractual obligations with respect to the completion of 
construction, alteration, repair, or improvement work financed with assistance 
under this Act or under title III of the Servicemen’s Readjustment Act of 1944, 
as amended. Before any such determination is made any person or firm with 
respect to whom such a determination is proposed shall be notified in writing 
by the Commissioner and shall be entitled, upon making a written request to 
the Commissioner, to a written notice specifying charges in reasonable detail and 
an opportunity to be heard and to be represented by counsel. Determinations 
made by the Commissioner under this section shall be based on the preponder- 


ance of the evidence. 

Adjudications are made by field office directors, who are advised that 
the notice of a proposed determination to refuse the benefits of par- 
ticipation should be substantially as follows: 
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To (insert name of builder, dealer, or other party involved) : 

This Administration has information indicating possible irregularities in 
connection with your operations under the National Housing Act (or other 
appropriate statute or regulation) covering (insert case number, mortgagor, 
borrower, and/or other information to identify generally the complaint). 

In order to protect the public interest and the interests of the Federal Hous- 
ing Administration it is proposed to refuse you the benefits of participation under 
the National Housing Act pursuant to the provisions of section 512 of such act, 
as added by the Housing Act of 1954. 

Before the proposed determination is made you are entitled to an opportunity 
to be heard and to be represented by counsel. Request for such opportunity 
must be in writing, addressed to the undersigned. Failure to request a hearing 
within 10 days from the receipt of this notice shall constitute waiver thereof 
and will be followed by appropriate action as indicated in the preceding para- 
graph. The request for an opportunity to be heard may, if desired, include a 
request for written notice specifying charges. 

Very truly yours, 


Dire ctor. 


In those instances where a person or firm receiving a notice of pro- 
posed determination to refuse benefits of participation has requested 
an opportunity to be heard but has not requested a specification of 
charges, the suggested form of reply is as follows: 


To (insert name of builder, dealer, or other party involved) : 


In response to the request in your letter of (insert appropriate date) you will 
be given an opportunity to be heard in this office on (date) at (time) o’clock. 

This proceeding will be informal and you may be represented by counsel. 
The authority for the proceeding is contained in section 512 of the National 
Housing Act, as added by the Housing Act of 1954, and will be held to determine 
whether you should be denied the benefits of participation in the FHA insurance 
program. 

Failure to appear at the above-noted time and place, without good cause shown, 
shall be held to constitute a waiver of the opportunity to be heard. 

Very truly yours, 


Director, 

The statute provides that a person of firm against whom a deter- 
mination is proposed shall be entitled to an opportunity to be heard. 
The hearing is an informal proceeding. No subpenas are issued nor 
are witnesses sworn. Any person volunteering information may be 
questioned to the extent he is willing to respond, but there is no 
formal cross-examination of witnesses nor sanction for requiring 
testimony. The proceedings are for the purpose of comparing or ex- 
changing views and attempting to dispose of complaints and contro- 
versies without stultifying and time-consuming formality. It offers 
an interested party the opportunity of presenting his side of the 
story and his reasons for believing the proposed determination of 
debarment should not be made. 

It appears that an informal private proceeding is most likely to 
bring a full and true disclosure of the facts and surrounding circum- 
stances, is more convenient for the parties, saves time and expense, and 
is less ‘likely to reflect adversely upon innocent parties than is a 
formal public proceeding. At the same time the rights of the re- 
spective parties are fully recognized and adequately protected. 

No stenographic transcript of the proceedings is made, for the ac- 
tion is not required to be on the record. The respective parties, how- 
ever, may take whatever notes they wish to enable them to develop the 


nature and character of the alleged action upon which the proposed 
determination is founded. 
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5. After a person or firm has been afforded an opportunity to be 
heard, the director makes his determination based on the preponder- 
ance of the evidence, as required by statute, and notifies the interested 
person or firm. If the action involves withdrawing the approval of 
an FHA-approved mortgagee or terminating a lender’s insurance con- 
tract under title I of the National Housing Act, the director must 
obtain the prior approval of the Commissioner. In all other cases 
where the information indicates irregularities of such a nature as to 
warrant an unfavorable determination the affected person or firm is 
so notified in writing by the director. In the event of an unfavorable 
determination the director submits a report to Washington head- 
quarters setting forth all pertinent information regarding the case 
in sufficient detail fully to disclose the basis on which the determina- 
tion was made and the justification therefor. There is formal pro- 
cedure permitting appeal from the determination of the director. 

6. (a) The FHA does not afford full adjudication of disputed 
administrative actions when not required by statute to do so. 

(4) There are no such situations in the Federal Housing Adminis- 
tration. 

7. Since there is nothing in the National Housing Act which in- 
dicates an intent that section 512 offenders thereunder are to be for- 
ever barred from the benefits of participation, reinstatement requests 
receive sympathetic consideration on an informal basis, after a reason- 
able period of debarment. In connection with any reinstatement re- 
quest the FHA field office director must be persuaded from the 
assurances of the parties concerned that they understand the require- 
ments of the statute and the rules and regulations and that they will 
in the future comply therewith. In addition, the director must be 
satisfied that appropriate remedial action has been taken, and he may 
take whatever steps he deems appropriate to insure strict future 
compliance. Due to the extreme variation in the facts and types of 
cases involved and the informality of the proceedings, the action 
above described is taken on a case-by-case basis with due regard for 
the particular facts and circumstances involved. 

The activities of the FHA and the wording and operation of sec- 
tion 512 are not such as to envisage a circumstance whereby a person 
would wish to petition for an adjudication. The answer to question 7 
covers the matter of modifying or setting aside a determination al- 

— made. 

All of the eee made by the FHA are pursuant to sec- 
tion 512 of the National Housing Act and are related to insurance or 
guaranties of loans. This sts itement assumes that question 9 is not 
addressed to such matters as determinations to be made by and com- 
mon to all Government agencies pursuant to general orders and direc- 
tions, that is, Government employment policy (Executive Order 
10590), security requirements for Government employ ment (Execu- 
tive Order 10450). performance ratings (Civil Service Regulations) 
and grievance appeals (Federal Personnel Manual). 

10. No determination is made in a section 512 proceeding without 
consideration of all relevant information available and a weighing 
and evaluation thereof to insure that the determination is based on a 
preponderance of the evidence, as required by statute. The pro- 
cedure outlined in the Code of Federal Regulations (24 C. F. R. 
200.13), setting forth the three categories of actions which can bring 
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section 512 into operation, are so stated as clearly to indicate the basis 
for the determination, but formal recitals of the nature discussed in 
question 10 are not made. : 

The only cases adjudicated by FHA are those referred to in 
subparagraph (f) of question 11. See reply to question 4 which ex- 
meee the procedure in detail. 

All of the adjudication falls within the category mentioned in 
er wagraph (/) of question 12. 

13. None of the adjudication by FHA is required by statute to be 
determined on the record after opportunity to be heard. 

14. Due to the clear language of section 512, there has been no prob- 
lem regarding meaning or “implement ation. There has been no change 
in the statute since its enactment. The law is not strictly mandatory— 
it provides that the Commissioner is authorized to refuse the benefits 
of participation in the three instances specified. The coverage of the 
statute appears to be adequate and no suggestions for change have 
ae ‘n made by the agency. 

The FHA has experienced no difficulty with the matters cov- 
ee by question 15. 

16. Section 512 provides that a person or firm shall be entitled to 
be represented by counsel. The experience of FHA is that the parties 
involved elect to appear in person and in a few instances bring coun 
sel with them. Due to the informal nature and general character of 
the proceedings, there has been no need for formal procedures with 
respect to representation. 

17. The FHA’s business is with voluntary participants in its in- 
surance programs and is based upon a contractual relationship. Since 
only the contracting parties, and not the general public, is involved 
there appears to be no need or basis for serv ing or making any public 
oe ev ements within the purview of question 17. 

After the opportunity to be heard is afforded, the party involved 
is vad em cbor to take such remedial steps as will remedy the situa- 
tion disclosed so that he will not lose the benefits of participation. 
Upon being informed of the nature of the complaint the party often 
volunteers or agrees to take remedial steps. This type action occurs 
in approximate sly 30 percent of the proceedings. 

19-21. The FHA is not a regulatory agency. Its determinations 
do not require the party involved to cease and desist or to take any 
overt action. The determination depriving the person or firm of the 
benefits of participation is evidenced by a written notice to that effect 
and does not require a declaratory or der. 

2, Approximately 75 percent of the proceedings involve the viola- 
ex of rules or contractual provisions. Effort is made to develop uni- 
formity in evaluation and treatment of recurring or substantially 
similar matters arising in particular cases. 

23-30. These inquiries are applicable to regulatory agencies hav- 
ing trial examiners and with formal procedures and practices. Such 
questions are not applicable to Federal Housing Administration proce- 
dures and programs. 

Determinations are made on a decentralized and an individual- 
case basis where the surrounding circumstances vary to a degree which 
does not allow stare decisis treatment. However, as indicated in the 
answer to question 22, efforts are made through centralized review of 
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cases to establish uniformity in determinations made by the various 
clirectors. 

32. In those instances where a determination has been made to deny 
the benefits of participation, the names of the person or firm involved 
is entered on a section 512 control list. This list is distributed to all 
divisions and directors of all field offices of the Federal Housing Ad- 
ministration for their information and guidance. Other Gov ernment 
agencies may request copies of this list for their information and 
guidance, and the information, although not published as a matter of 
general public interest, is available to any interested person or firm. 


PUBLIC HOUSING ADMINISTRATION 
II. ApsupicaTIon 


1. (a) The PHA does not exercise judicial powers, and, in general, 
does not exercise quasi-judicial powers. It does, however, m: ake deci- 
sions in the exercise of its discretion in various phases of its activities. 
In the low-rent housing program the PHA makes decisions to grant 
contracts for loans and for annual contributions, to determine defaults 
under such contracts, and, in the administration of such contracts, to 
grant or withhold approval of certain matters required by contract 
to be approved by the PHA. The PHA also makes decisions on 
applications for tenancy in housing projects operated directly by it 
and in the disposition of housing projects. The PHA dee ides various 
types of claims, such as claims under contracts, employees’ claims for 
travel expenses and back pay, claims arising in connection with pro- 
curement or ers and claims filed under the Federal ‘Tort 
Claims Act (28 U. S. C. 2672); makes decisions in cases involving 
PHA personnel, suc h as actions proposing discharge, suspension, or 
reduction in rank or compensation (sec. 14 of Veterans’ Preference 
Act of 1944, as amended, 5 U. S. C. 863; Civil Service Commis- 
sion Regulations, sec. 9.102, issued under the authority of 5 U. S. C. 
631), and appeals from performance ratings (Performance Rat- 
ing Act of 1950, 5 U. S. C. 2001 et seq.) ; determines cases involv- 
ing alleged discrimination against any employee or applicant for 
e mploy ment because of race, color, religion, or national origin (Exec- 
utive Order 10590, 3 C. F. R., 1955, Supp., p. 53); determines 
disputes between the PHA and contractors under “disputes” clause 
in standard-form contracts prescribed in regulations of the General 
Services Administration ere Reg. 1-11-209.02, GSA General Reg- 
ulation No. 13, 44 C. F. R. 54.1); makes decisions on applications to 
the PHA to make its ofie Fi ‘a rec ords available Saag 3 (ce) of Adminis- 
trative Procedure Act, 5 U. S. C. 1002 (c)); and has power to 
make exceptions to, and to make findings of failure to comply with, 
the so-called Buy-American Act (41 U.S. C. 10b). 

(>) Inthe low-rent housing program the PHA Commissioner (see. 
3 (b) of the United States Housing Act of 1937, 50 Stat. 889 (42 
U. S. C. 1403n); in the war- and defense-housing programs, the 
Housing and Home Finance Administrator (sec. 404 “of Lanham Act, 
12 U. S. C. 1521: sec. 301 of Defense Housing and Community 
Facilities and Services Act of 1951, 42 U. S. C. 1592), who has 
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delegated such powers to the PHA Commissioner; and the other pow- 
ers described under (a) above, the PHA Commissioner as head of the 
agency. 

(c) Regional directors are authorized to exercise power to grant or 
withhold approval of certain matters required by loan and annual 
contibutions contract to be approved by the PH A, and to make de- 
cisions in the dlispos ition of housing projects; regional directors, and 
the Assistant Commissioner for Administration in the central office, 
to decide claims filed under the Federal Tort Claims Act; housing 
managers at the various housing projects, to make decisions on ap- 
plications for tenancy in such projects; the employment policy officer, 
to determine cases involving alleged discrimination in employment; 
the Director of the Construction Branch, to determine disputes under 
“disputes” clause in standard form Government contracts; and the 
Director of the Production and Document Control Branch, to make 
decisions on applications to the PHA to make its official records avail- 
able. Power to decide various types of claims, such as claims under 
contracts, employees’ claims for travel expenses and back pay, and 
claims arising in connection with procurement or disposition, are not 
specifically delegated to any official, but each operating official m: Ly 
decide any such ‘claims within the : area of his functions ‘and responsi- 
bilities. The Deputy Commissioner is authorized to exercise all the 
rn of the Commissioner. 

The PHA has no general grant of authority “to make any or all 
adjudications necessary for the administration of [any] act.” The 
decisions made by the PHA in its program activities, as indicated in 
answer to question 1 (a) above, are made by virtue of the discretion 
vested in it to administer the low-rent housing program (United States 
Housing Act of 1937, as amended, 42 U.S. C. 1401 et seq.) and ee 
war- and defense-housing programs (Lanham Act, as amended; - 

U. S. C. 1521 et seq.; title III of Defense Housing and Couttniaity 
Facilities and Services Act of 1951, 42 U.S. C. 1592 et seq.). 

3—I. Proceedings in general between private parties in which the 
Government is not directly a party.—None. 

Il. Proceedings in general in which the Government directly is a 
party to the proceeding.—In proceedings proposing adverse action 
against employees entitled to the benefits of section 14 of the Veterans’ 
Preference Act of 1944, as amended, the PHA follows the procedures 
and rules prescribed in regulations of the Civil Service Commission 
(5 C. F. R. 22.201 et seq.) : and the PHA’s performance rating pro- 
cedure follows the procedure prescribed by the Civil Service Com- 
mission (5 C. F. R. 31.1 et seq.). 

Ill. Decisions and/or opinions relating to the availability of in- 
formation to the public and public access to or denial of matter con- 
tained in the agency's files —None. 

IV. Decisions and/or opinions relating to public property, including 
use and ¢ lisposition of land.— -None. 

V. Decisions and/or opinions relating to the making of loans to 
public or private parties.—None. 

VIL. Decisions and/or Opinions relating to the making of grants of 
public funds to private and public parties for rehabih tation, educa- 
tional. and other purposes. —None. 





' 
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VIII. Decisions and/or opinions relating to contract disputes and 
standards for negotiation of and the grant of contracts.—None. 

yr Section 14 of Veterans’ Preference Act of 1944, as amended (5 
U. S. C. 863), requires that a preference eligible employee against 
pee action is proposed to be taken (a) shall have at least 30 days’ 
advance written notice (except where there is reasonable cause to 
believe the employee to be guilty of a crime for which a sentence of 
imprisonment can be imposed), and (0) shall be allowed a reasonable 
time for answering personally and in writing and for furnishing 
affidavits in support of such answer. (a) Notice by letter or memo- 
randum addressed to the employee. (4) Employee may answer in 
writing and may request oral hearing by Performance Rating Appeals 
Board under PHA grievance procedure. (¢) Record is kept of 
written charges against employee, written answer of employees, all 
affidavits and other statements submitted in the proceeding, and the 
written decision of the PHA. If oral hearing is requested, a report 
thereof (either verbatim or in summary, at the election of the Board) 
is kept. 

The Performance Rating Act of 1950 (5 U. S. C. 2001 et seq.), 
requires that any employee with a current performance rating of less 
than satisfactory, upon written appeal shall be entitled to a ‘hearing 
and decision by a board of review on the merits of the appealed rating; 
and that any employee with a current performance rating of satis- 
factory, who has not requested and obtained other review of his 
rating, upon written appeal shall be entitled to a hearing and decision 
by such board on the merits of the appealed rating. (a) Employees 
receiving ratings are notified of their appeal rights, and appeals must 
be made in writing to the Board. (6) Hearings are oral or written. 
(c) A complete record is kept of statements submitted to the board 
by the appellant and others and of the decision of the board. 

5. The PHA has no prescribed procedures or fixed practices con- 
cerning items (a) through (g) in connection with decisions involving 
program activities, It has prescribed procedures for making decisions 
in the following administrative matters: claims filed under the Fed- 
eral Tort Claims Act (24 C. F. R. 300.3) ; employee grievances (Ad- 
ministrative Manual—Personnel, sec. 82-4-1, dated June 30, 1953, 
issued pursuant to instructions of the Civil Service Commission, Fed- 
eral Personnel Manual, E 2-1); complaints alleging discrimination 
in employment because of race, color, religion, or “national origin, 
which follows the procedure prescribed by the President’s Committee 
on Government Employment Policy (5 C.F. R. 401.1 et seq.). 

6. (a) Yes, when prescribed by Executive order or by regulations 
or instructions of other Government agencies. (See answer to ques- 
tion 5 above.) 

(6) None. 

7. No prescribed procedures. Requests for such action would be 
handled ad hoe. 

8. In general, the decisions made in the PHA are not adjudica- 
tions based on petitions, and the PHA has no occasion to keep a rec- 
ord of the number of requests for decisions. Certain decisions, how- 
ever, are the result of claims, complaints or appeals which for pur- 
poses of answering this question will be treated as petitions. 
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Claims under the Federal Tort Claims Act—The procedure for 
filing claims and subsequent action thereon is set forth in title 24, 
Code of Federal Regulations, section 300.3. Ten claims were ap- 
proved in each of the years 1955 and 1956; 28 tort claims were filed 
during the years 1955 and 1956, and 23 were decided. None were 
amended or set aside. 

Complaints of discrimination in employment.—The procedure for 
filing a complaint and subsequent action thereon follows that pre- 
scribed by the President’s Committee on Government Employment 
Policy (5 C. F. R. 401.8 et seq.). In 1955, 6 petitions were received 
and 1 decision was made (3 cases were settled by informal negotia- 
tion). In 1956, 1 petition was received and 2 decisions were mace. 

E'mployees’ grievances.—The procedure for presenting a gr levance 
and subsequent action thereon is set forth in Administrative Manual 
Personnel, section 82-4-1, dated June 30, 1953, copy of which is at 
tached. In 1955, no grievances were presented or decided. In 1956, 
one grievance was presented : and decided. 

Performance rating appeals.—The procedure for filing an appeal 
and subsequent action thereon follows that eovaug: by the Civil 
Service Commission regulation (5 C. F. R. 31.1 et seq.). During 1955 
and 1956 there were no such appeals or decisions. 

9. (a) Nonedirectly. Some decisions affect such affairs indirectly : 
For example, decisions involving applications for tenancy in housing 
projects, and decisions in connection with disposition of housing proj- 
ects, must carry out various statutory preferences and other special 
provision for servicemen and veterans. Decisions in connection with 
disposition of housing Poa include transfers of jurisdiction to the 
Department of Army, Navy, or Air Force. 

(6) We keep no rec ords oi ‘this and have no basis for estimating. 

(c) Sameas (5) above. 

10. (a) No. 

(4) Rules indicate when submissions must be in writing or in a 
particular form, and some rules indicate in either a general way or 
specifically the content of a submission. For example, claims sub 
mitted under the Federal Tort Claims Act must be presented on 
standard form 95 and be accompanied by the substantiating evidence 
specified on the reverse side of the form; applications to make official 
records available must be in writing and “identify as precisely as possi- 
ble the official records which the : applic ant desires to consult”; and the 
rue concerning charges of discrimination in employment ‘specifies 
six categories of information which must be included in the written 
ars unt. 

We assume that this question relates only to decisions of the 
P IL. \ which are required by statute or the constitution to be deter- 
mined on the record after opportunity for an agency hearing. 

(a) None. 

(6) It is believed that PHA adjudications mentioned in answer to 
question 3 IT above would be appealable only on law (Carter v. Fores 
tal, 175 F. 2d 364, cert. den. 338 U.S. 832; Powell v. Brannan, 196 F. 
2d 871: Watson v. Pace, 101 F. Supp. 177, aff'd 201 F. 2d 713; Willams 
v. Cravens, 210 F. 2d 874, cert. den. 348 U.S. 819). 

(c). (7), (e), (f), and (7) None. 
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12. (a) through (g). The PHA keeps no records and has no basis 
for estimating this. 

13, All, except adverse action proceedings against employees and 
performance rating proceedings mentioned in answer to question 3, 
above. Adjudication not required by statute to be determined on the 
record after opportunity for agency hearing includes: decisions to 
grant contracts for loans and for annual contributions; determina- 
tion of defaults under such contracts; approvals of matters required 
by such contracts to be approved by the PHA; decisions on appli- 
cations for tenancy; decisions in connection with the disposition of 
housing projects ; decisions on tort claims and various other types of 
claims: decisions in proceedings involving PHA employees (except 
those mentioned in answer to question + 3, - above) : determination of 
disputes under “disputes” clauses in standard form contract ; decisions 
on applications to make PHA records available. 

14. (a) through (7) Inapplicable to the PHA, inasmuch as the 
PHA has no “trial” or “hearing” adjudication functions by statute 
(except statutes implemented by regulations of other agencies). To 
the extent applicable to adjudications in the nature of decisions re- 
quired to be made by the PHA in the low-rent housing program 
(Housing Act of 1937, as amended, title 42, United States Code, sec. 
1401 et seq.), see answer to question 14, part I of questionnaire. 

51. None. 

16. (a) Yes. 

(4) No fixed procedure, but in past cases communications have 
been addressed to party in care of his attorney or to the attorney. 

17. Inapplicable to the PHA. 

18. As indicated by the answers to earlier questions, the adjudica- 
tions made by the PHA do not include adjudication of disputes or 
controversies between other parties. 


19. No. 
20. The PHA does not issue declaratory orders. 
None. 


22. (a) None, except rules of conduct for employees. (6) All 
others. Precedent is followed. 

23 through 28. We assume that these questions relate to proceed- 
ings of the type in which trial examiners are used, as indicated 
specifically by the language of questions 23, 26, and 28. On this basis, 
these questions are inapplicable to the PHA. 

29. No record kept, and no basis for estimating. 

30. For purposes of this question, we are treating the word 
“petitions”, in the sense indicated in our answer to question 8. 

Tort claims —(a) 4; (b) 11 months; (c) 9; (d) 3 granted, 
denied. 

Discrimination in employment.—(a) 1; (6) 2% months; (c) 1; 
(7) none granted, 1 denied. 


k ‘mployees’ 8’ grievances.—(a) none; (b) —; (ce) 1; (d) none granted, 
1 denied. 
Performance rating ap pe als.—(a) none: (b) — ; (¢) none; (d) — 


4 


31. The PHA follows the doctrine of stare decisis in all classes of 
cases where the doctrine applies. 

32. Interested parties are adv ised of decisions in writing by letter, 
yy memorandum if the party is an officer or employee of the PHA. 
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Final PHA actions are made available to the public at regional offices 
and project offices, in accordance with rule published in title 24, Code 
of Federal Regulations, section 300.2 (references therein to field office 
shall be taken to mean regional office). 


Hovustne anp Home Finance AGENCY, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., February 28, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, 
Washington, D.C. 

Dear Mr. Cuarrman: This is with further reference to your letter 
of November 19, 1956, transmitting a questionnaire on administrative 
organization, procedure, and practice in the Federal agencies and re- 
questing to be furnished with answers in accordance with the schedule 
set forth in the letter. This reply transmits the responses of the 
Housing and Home Finance Agency (HHFA) to the questions in 
sections III through IX of the questionnaire. 

The organizational structure and operational pattern of the HHFA 
and of the Office of the Administrator (OA) were described in our 
letter of January 8, 1957, by means of which there were forwarded to 
you this Agency’s answers to section I of the questionnaire. Our re- 
sponses to section II were transmitted by letter of January 28. 

Enclosed are 12 copies of this Agency’s answers to the questions in 
sections III through IX. Each copy is a set of answers, consisting 
of 5 groups of responses to, or comments upon, all questions, 2 groups 
prepared by 2 of the constituent agenciles—FHA and PHA, re- 
spectively—two groups by our constituent units which have had opera- 
tional experience—CFA and URA, respectively—and one by the OA 
itself. In the material prepared by the Federal National Mortgage 
Association answering section I, which along with other answers was 
forwarded to you by the letter of January 8, it was pointed out that 
the information supplied therein answered on behalf of FNMA all 
three phases of the questionnaire. The group of answers transmitted 
herewith which has been prepared by the OA contains responses to 
some questions that it seems more appropriate to handle on an office- 
wide basis than through the individual constituents; some explanatory 
material coordinating the replies of the constituent units; and infor- 
mation relating to those OA activities, for the most part administrative 
in nature, and relatively few OA programs that are not handled by 
the units. 

If this Agency can be of any further assistance to you or your com- 
mittee in this matter, please call upon us. 

Sincerely yours, 
Arpert M. Cotz, Administrator. 
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HOUSING AND HOME FINANCE AGENCY 


OFFICE OF THE ADMINISTRATOR 


PREFACE 


It has been pointed out in the prefaces to the answers of the Office of 
the Administrator (hereinafter usually referred to as the “OA”) to 
the questions in sections I and II of the questionnaire that nearly all 
the programs of the OA relate to proprietary matters, and are ex- 
empted from the rulemaking provisions of section 4 of the Administre 
tive Procedure Act (hereinafter frequently referred to as the “APA”), 
and from the sections of that act which relate to adjudications. The 
nature of these exemptions is summarized again, below, in the OA an- 
swers to the questions in section VIII: Exemptions From the Adminis- 
trative Procdure Act, wherein it is pointed out as well that practically 
all of the overall administrative activities of the OA also are exempted 
from the rulemaking and adjudicatory provisions of the APA and a 
great many of them from the provisions of section 3 (5 U.S. C. 1002) 
relating to public information. 

It has been observed, however, that the introductory note to the ques- 
tionnaire states that the questions are intended to apply “not only to 
the more customary forms of agency rulemaking and adjudication, but 
to all forms of agency action, including * * * the granting and ad- 
ministration of contracts, loans, * * * benefits, etc.” In view of this 
statement, an attempt has been made to give wherever possible, in the 
material supplied below, answers to the questions posed, except in 
those cases where the phraseology of the question is such that it pre- 
sumably actually is based upon specific provisions of the APA that are 
not applicable to this Agency. Even in the case of questions in the 
latter category, an attempt has been made to answer or comment upon 
most of them. 

The organizational structure and operational pattern of the Hous- 
ing and Home Finance Agency (hereinafter usually referred to as 
the “HHFA”) and of the OA were described in the letter of January 8, 
1957, from the Housing and Home Finance Administrator (herein- 
after ordinarily referred to as the “Administrator”) to you, trans- 
mitting this Agency’s answers to section I of the questionnaire. Sepa- 
rate replies to the questions in sections III-IX from the Community 
Facilities Administration and the Urban Renewal Administration 
(hereinafter ordinarily referred to as the “CFA” and the “URA”), 
the only two cons stituent units of the OA which have had operational 
experience, covering the programs, functions, or powers administered 
by them are enclosed. This particul: uw reply contains responses to 
some questions which it seems more appropriate to handle on an office- 
wide basis than through the individual constituents ; some explanatory 
material coordinating the replies of the constituent units; and infor- 
mation relating to those OA activities, for the most part administrative 
in nature, and relatively few OA programs that are not handled by 
the units. 

As was explained in the prefaces to the responses of the OA to sec- 
tions I and If of the questionnaire (transmitted by the Administra- 
tor’s letters of January 8 and 28, respectively), this Office’s commu- 
nity disposition program (AEC properties), and war and emer- 
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gelicy popes program are not carried out by any of the constituent 
units, but the various functions and powers under the latter program 
have been delegated to the Public Housing Commissioner, the head of 
an HHFA constituent agency—the Public : Housing Administration. 
This Agency’s responsibilities in the community disposition pro 
gram (AEC properties) and the nature and method of handling = 
this Office’s war and emergency housing program were described i 
the OA’s answers to the various parts of the first question in section 
of the questionnaire and summarized in the preface to the OA’s a 
swers to the questions in section II. The former program is essen- 
tially a temporary one designed to transfer, under ordinary business- 
like conditions, title to Government-owned property to project con 
nected people in the community and the Government-owned municipal 
facilities to the municipality to be formed in the community. The 
duration of the program is limited to the time within which that trans 
fer can be effected in an orderly manner. Because of the short-term 
aspects of the program it is not necessary, and indeed not feasible, to 
establish as detailed administrative procedures for it, as might be estab 
lished for a program of a sustained nature. Since the war and emer 
gency housing program is administered by the Public Housing Com- 
missioner pursuant to duly delegated authority, the answers furnished 
by the PHA to the questions in sections IIT through IX of the ques 
tionnaire in the nature of things encompass matters relating to that 
program, and, accordingly, the OA’s answers to the specific questions 
in sections III through IX do not include any material pertaining to it. 


LIT. Separation or Funcrions 


This is an overall OA answer. 

The major powers assigned by (1) statute and (2) Executive order 
to the Office of the Administrator (hereinafter ht irily referred to 
as the “OA”) are program powers. These have been described pre- 
viously in the answers to this questionnaire, viz., in the answers of the 
CFA, URA, and OA to questions numbered 1 of sections I and 11, 
spectively. It was pointed out also in the answer of the OA to a S- 
tion 2 of section I that the Housing and Home Finance Administrator 
has been given a general grant of subsidi: ary rulemaking authority by 
subsection 502 (a) of the Housing Act of 1948 (62 Stat. 1268, 1285, 
as amended, 12 U. 8S. C. 1701c), which authorizes him, inter alia, to 
“make such rules and cask ations as may be necessary to carry out his 
functions, powers, and duties.” In addition, in the answer of the CFA 
to question 2 of section I, there were summarized several grants of sub- 
sidiary rulemaking authorities given by different basic statutes to fa- 
cilitate the Administrator’s carrying out the purposes or provisions of 
certain acts or statutory sections. Then, too, various adjudicative 
(quasi-judicial) powers relating to overall OA agency administration 
were listed in the OA answer to question 1 of section II. Finally, in 
the reply of the CFA to question 1 of section IT, there was described 
the adjudication (quasi-judicial) power set os P section 4 of P ub lic 
Law 352 (81st Cong., 63 Stat. 841, 842, 40 U.S. C. 451, 454), relating 
to the second advance planning program. 

Only a few of the above dese ‘ribed powers can readily be classified 
into one of the three categories listed in this question 1 of section III. 
The specific grants of authority to make rules can, of course, be said 
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to be legislative (or rulemaking) ; and the above identified adjudica- 

tion power relating to the second advance planning program can be 
classified as judici al. But the program powers are not readily sus- 
ceptible of any simple or single classification. Rather, they may be 
said to be general grants of authorities which in m: ny cases include 
all three kinds of listed powers—executive (administrative), legisla- 
tive (rulemaking), and judicial. The adjudicative or quasi- iudic ial 
powers listed in the OA answer to question 1 of section IT also may 
be said to be facets of broader powers which include executive or 
administrative and, in some cases, legislative or rulemaking powers. 
In the last analysis, the above identified specific rulemaking powers 
are but parts of broader grants of authority which include both exec 

utive and usually adjudication powers as w ell; and the specific adjudi- 
cation or qui si-judici lal power granted in connection with the second 
advance planning program is by its very description incidental to a 
program authority which includes executive or administrative 
authority. 

As was pointed out earlier in the responses to this questionnaire in 
the OA answer to question 29 of section II, the answer to any ques- 
tion of the nature of the one here posed depends, of course, upon the 
definitions of the principal words employed in it. The questionnaire 
is not entirely clear as to what those words are intended to mean. 
For example, if the definition of the words “rulemaking” and “adjudi- 
cation” as set forth in section 2 of the APA (5 U.S. C. 1001), were 
strictly adhered to, it would seem a possible interpretation that no 
agency could exercise any power other than legislative (rulemaking) 
or judicial (: udjucic ation), for the residual definition of the word 
“adjudication” in subsection 2 (d) of the APA results in the impres- 
sion that every agency action is either one or the other of such two 
powers. Yet question 29 of section II implies that there are powers 
other than rulemaking and judicial, and this question 1 of section II] 
adds a definite third category, executive or administrative, though this 
question further clouds the conce pt of what a judicial power is within 
the meaning of the questionnaire by making the phrase synonymous 
with case adjudication, whereas in former questions the phrase has 
been identified with a quasi-judicial power and an adjudication. 

[f the phrase “judicial power” as used in this question 1 is intended 
to include only “case adjudications” in the sense the latter phrase 
would conventionally be employed as describing court cases or cases 
before regulatory (including licensing) tribun: als, then the OA, 
cluding the constituent units, has only one such power, the one i. 
scribed by the CFA in its answer to question 1 of section I, which 
power relates to the second advance planning y program; and to date 
that one never has been used. 

On the other hand, the phrase “judicial power” may be intended 
here to have a broader meaning. It was pointed out in the OA answer 
to question 29 of section IT, that the answers to that question by the 
constituent units, the CFA and URA, reflect interpretations of the 
words “rulemaking” and “adjudication” which give both of them a 
wide extension. On the basis of such broad interpretations and with 
the understanding that any answer to question 29 of section IT could 
only be a very rough approximation the question was answered by 
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estimating that the OA spends about 20 percent of its time on legis- 
lative (rulem: iking) functions (or powers), 65 percent of its time on 
judicial or adjudicative functions (or powers) and 15 percent of its 
time on other functions (or powers), namely executive (or admin- 
istrative). 

It was further pointed out in the answer to question 29 of section 
II that there is some indication that the word “adjudication” as used 
in the questionnaire is not intended to be as broad as it might be 
construed to be under the wording of subsection 2 (d) of the ‘APA; 
and that, if such is the case, the answer to that question appropri- 
ately might assign an appreciably higher percentage of OA time to 
“other functions,” > which “it would seem might with reason be called 
proprietary or executive or administrative functions.” On the basis 
of this same reasoning, a great many of the powers of the OA, includ- 
ing the CFA and URA, “and probably the majority of them, would 
seem to fall within the category of executive (administrative) powers. 
Furthermore, if the phrase “judicial power” were construed as being 
limited to “case adjudication” in the sense described above in this 
answer, the overwhelming majority of OA powers would be executive 
(administrative). 

A word of explanation seems in order at the outset of this an- 
swer. This question 2 inquires as to “the extent to which the power 
required to be exercised by the chief executive officials are delegated 
to subordinates.” | Emphi isis supplied.|_ The Administrator’s broad 
powers of delegation are set out in section 502 of the Housing Act of 
1948 (62 Stat. 1268, 1283, as amended, 12 U.S. C. 1701c). Any power 
specifically required to be exercised by such official is not delegated. 
There are few such powers, but there are some nondelegable ones re- 
lating to the urban renewal program. Otherwise, this question is 
answered as if the word “authorized” were used in it, instead of 
“required.” 

The extent to which the quasi-judicial powers (adjudications) 
exercised by the OA in its overall administration have been delegated 
has been described in the OA’s answer to question 1 (subsec. (c) ) of 
section II. The general grant of legislative (rulemaking) power 
to the Housing and Home Finance Administrator made in section 
502 (a) of the Housing Act of 1948, as amended, supra, authorizing 
him to “make such rules and regulations as may be necessar y to carry 
out his functions, powers, and duties,” described in the OA answer 
to question 2 of section IT, is, of course, for the most part, an incidental 
power exercised by the Administrator in connection with carrying 
out his other functions, both administrative and program. No over- 
all delegation of this basic general legislative (rulemaking) power has 
been made. The Administrator's executive (administrative) powers 
relating to overall administration may be said to be those set out in 
subsections 502 (a) and (c) of the Housing Act of 1948, as amended, 
supra. The published delegations of some » of such powers ere identi- 
fied and listed as items 5, 6, 7, and 8 of subsection B of section XIII 
of part (1) inthe OA answer to question 13 in section I. Unpublished 
delegations to the Assistant Administrator (Administration) and the 
Director of Personnel of authori ity to approve a great many position 
classification and personnel actions affecting OA employees previously 
have been referred to in the OA answer to question 1 (c) of section IT. 
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The extent to which authority under the community disposition 
(AEC properties) and the war and emergency housing programs has 
been delegated is set out in the OA’s answers to question 1 (c) of 
section I. 

Although this answer is not an overall agency response, because 
at least one of the constituent units wishes to comment upon it also, 
it probably is appropriate to identify also here the extent to which 
the other program powers of the OA, namely, those which under the 
present OA organizational structure in the normal course of opera- 
tions ordinarily are exercised by the heads of the constituent units— 
the CFA and URA—has been delegated. This information has been 
supplied in the answers of the CFA and URA, respectively, to ques- 
tion 1 in sections I and II. 

3. Thisisan overall OA answer. 

This question, as well as several following it, apparently is based 
upon, or is intended to relate to, the second and third sentences of 
subsection 5 (c) of the APA (5 U.S. C. 1004), which read as follows: 

Save to the extent required for the disposition of ex parte matters as author- 
ized by law, no such officer shall consult any person or party on any fact in 
issue unless upon notice and opportunity for all parties to participate; nor shall 
such officer be responsible to or subject to the supervision or direction of any 
officer, employee, or agent engaged in the performance of investigative or 
prosecuting functions for any agency. No officer, employee, or agent engaged 
in the performance of investigative or prosecuting functions for any agency in 
any case shall, in that or a factually related case, participate or advise in the 
decision, recommended decision, or agency review pursuant to section 8 [Deci- 
sions] except as witness or counsel in public proceedings. * * * 


In view of this fact, for the following reasons, the question would 
not appear to be applicable to this Office : 

1. As has been pointed out previously in the OA’s answers to this 
questionnaire (see, for example, the preface to sec. II and the answer 
to question 3 of that section in the OA responses), virtually all OA 
functions (both program and administrative) are exempt from the 
requirements of the APA relating to adjudications, including the 
requirements of section 5 of the act; and 

2. The OA has no enumerated statutory investigative or prosecuting 
duties such as appropriately might be imposed specifically upon regu- 
latory and licensing agencies, but rather has such investigative duties 
as reasonably may be implied from grants of general administrative 
authority which have been made to this Office and as have been 
authorized or recognized generally by statute, particularly by general 
provisions in the Independent Offices Appropriation Act, 1955, Pub- 
lic Law 428, 83d Cong., approved June 24, 1954; 68 Stat. 272, 283). 
Nevertheless, the following comments are submitted upon this ques- 
tion. 

Reorganization Plan No. 3 of 1947 (61 Stat. 954), which established 
the Housing and Home Finance Agency, provides in subsection 5 (b) 
thereof that the Housing and Home Finance Administrator “shall 
be responsible for the general supervision and coordination of the 
functions of the constituent agencies. * * *” Various grants of gen- 
eral administrative authority have been made to the Administrator in 
section 502 of the Housing Act of 1948, as amended (12 U.S. C. 1701c), 
including the authority to “appoint such officers and employees as he 
may find necessary,” to “make such expenditures as may be necessary 
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to carry out his functions, powers, and duties”; to “delegate any of his 
functions and powers;” and to “make such rules and regulations as 
may be necessary to carry out his functions, powers, and duties.” 
With respect to OA investigative functions, the Independent Offices 
Appropriation Act, 1955, supra, provided, in part here pertinent, as 
follows: 
HOUSING AND HOME FINANCE AGENCY 


OFFICE OF THE ADMINISTRATOR 


Salaries and expenses: For necessary expenses of the Office of the Adminis- 
trator, * * * including additional costs of establishing and operating a central 
staff for investigation and compliance functions for the Housing and Home 
Finance Agency, and the Administrator’s general supervision and coordination 
responsibilities under Reorganization Plan Numbered 3 of 1947 shall hereafter 
earry full authority to assign and reassign functions, to reorganize and to make 
whatever changes, including the reallocation and transfer of administrative ex- 
pense funds and authority where applicable, necessary to promote economy, 
efficiency and fidelity in the operations of the Housing and Home Finance 
Agency: * * * [Last clause is at 12 U. 8S. C. 1701c-1.] 

The present Compliance Division, OA, was established by the Ad- 
ministrator’s Staff Memorandum No. 71 of October 1, 1954, to serve 
the Administrator and the “heads of HHFA constituent agencies,” 
which phrase was defined in the memorandum to include the position 
titles which since have become the heads of the constituent units, that 
is to say, the position titles which now are the Community Facilities 
Commissioner and the Urban Renewal Commissioner. The principal 
responsibilities of the Compliance Division, OA, are set out in the 
volume of the HHFA Manual series which has application to the 
HHFA as a whole, including the constituent agencies, namely volume 
II, as part 3, chapter 1, section 2, March 1, 1956, such section being 
entitled “Compliance Program.” 

Certain other responsibilities, which it seems appropriate to men- 
tion here, have also been given to the Compliance Division. 

The Attorney General has specifically authorized the Division to 
conduct certain criminal investigations, as follows: 

(1) Allegations of violations of title 18, United States Code, section 1012, 
the PHA false statement and fraud statute. (Letter dated April 14, 1955, 
from the Attorney General to the Administrator, HHFA.) 

(2) Allegations of violations of other false-statement statutes (18 U. 8. C. 1001, 
1010, 1012) where such violations arise in connection with violations of labor 
standards applicable to contracts covering federally financed and assisted con- 
struction. (Letter dated August 26, 1955, from the Attorney General to Admin- 
istrator, HHFA, based upon letter of July 21, 1955, from the Secretary of Labor to 
the Attorney General.) 

Congress has specifically directed FHA to investigate written alle- 
gations that multifamily housing projects are being used for hotel 
purposes. See section 132 of the Housing Act of 1954 (12 U.S. C. 
173b). These are investigated by the Compliance Division for FHA. 

In addition, pursuant to regulations issued by the Secretary of 
Labor (29 C. F. R. 5), HHFA constituents are required to cause 
such investigations to be made as may be necessary to assure com- 
plicance with the labor-standards provisions contained in title 29, Code 
of Federal Regulations, part 5, and the statutes applicable to con- 
tracts covering federally financed and assisted construction. The 
Compliance Division makes these investigations for the constituents, 
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4. This is an overall OA answer. 

See comments made in second paragraph of the OA answer im- 
mediately above to question 3 of this section III as to why this ques- 
tion would not appear to be applicable to this Office. Nevertheless, 
the following comments are submitted upon it. 

Officers, employees, or agents of the Compliance Division, OA, en- 
gaged in the performance of investigation of an HHFA matter do 
not participate or advise in the making of recommended or initial or 
final decisions on such a matter at any stage of the proceedings. 

5. See comments made in second paragraph of the OA answer to 
question 3 of this section III as to why this question would not appear 
to be applicable to this office. Nevertheless, the following comments 
are submitted upon it. 

In order to answer this question even as it might by analogy be 
regarded as applying to the OA, it is necessary to make some hypothesis 
as to what the phrase “chief executive officials,” as used in it, means. 
Regarding the question as applying to this Agency by analogy only, 
the phrase is interpreted to mean the Administrator, Deputy Adminis- 
trator, Community Facilities Commissioner, Urban ieewsl Com- 
missioner, and the Assistant Administrators. 

Applying the various parts of this question by analogy to the 
adjudicatory powers described in answer to question 1 of section II, 
such parts are answered as follows: 

(a2) A chief executive official might initiate a request for an in- 
vestigation with respect to the separation (removal), suspension, or 
demotion of an employee, but such an officer would not be the one to 
initiate any investigations with respect to any of the other three ad- 
judicatory powers listed in the first question of section IT. 

(6) No chief executive official would participate personally in con- 
ducting investigations regarding any such adjudicatory powers. 

(c) Since the OA has no prosecuting functions as such, generally 
speaking, no chief executive official of the OA would participate 
personally in preparing any case for prosecution after investigation, 
except with respect to proposed separations (removals), suspensions, 
or demotions of employees, in which case a chief executive official 
might sign the appropriate charges. 

(2) In cases involving separations (removals), suspensions, or de- 
motions of employees, it is possible that a chief executive official of 
the OA might consult with his staff after receipt of an employee’s 
answer and prior to rendering a decision on the matter. It is to be 
noted, however, that such actions are in reality a part of what might 
be called informal hearings on such a matter, ak that, for this rea- 
son, with respect to such matters this part of the question is insepar- 
able from part (e). Although the matter is one of defense rather 
than prosecution, it is possible also that a chief executive official 
would consult with his staff prior to making a determination on a 
claim filed under the so-called Federal Tort Claims Act, as amended 
(28 U. S. C. 2671). However, such consultation might properly be 
regarded also as a part of an informal hearing on such claim. 

(e) As pointed out in part (d) of this question, a chief executive 
official of the OA might participate in what might be regarded as an 
informal hearing in a case of the separation (removal), suspension, or 
demotion of an employee and in the case of a determination of a tort 
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claim filed under the so-called Federal Tort Claims Act, as amended, 
supra. 

Of course, it is recognized in section 5 (c) of the APA itself that, by 
the very nature of administrative agencies, in some instances the same 
authority may have to be1 -esponsible “for both the investigation-prose- 
cution and the hearing and decision of cases.” See Attorney General’s 
Manual on the Administrative Procedure Act (U.S. Department of 
Justice, 1947), page 58. 

Although this is not, strictly, an overall OA answer, since the con- 
stituent units themselves may well wish to supply comments upon it, 
it seems desirable to include in this central OA reply some broader 
specific information, particularly with reference to the investigative 
aspects of the question. 

As to who may initiate an investigation and what types of matters 
are required to be referred to the Compliance Division, OA, the HHFA 
Manual issuance captioned “Compliance Program,” set out in volume 
II, part 3, chapter 1, as section 2, March 1, 1956, supplies the following 
information. 

The Compliance Division, OA, conducts investigations on specific 
request of only the following: 

Administrator ; 

Deputy Administrator ; 

Heads of constituent agencies and units; 

Officials authorized by ‘the Administrator; and 

Members of the principal staffs of const ituent agencies and units 
authorized in writing by the heads thereof. 

Heads of constituent agencies and units are required to refer to the 
Compliance Division, OA, the following types of matters: 

(1) Information indicating possible criminal violations, re- 
gardless of the source; 

(2) Matters requiring investigation and which are of sufficient 
seriousness and complexity to require trained investigative staff; 
and 

(3) Other matters of such a nature or of such importance as to 
justify an objective investigation for the purposes of administra- 
tive action. 

6. See comments made in second paragraph of the OA answer to 

question 3 3 of this section IIT as to why this question would not appear 
to be applicable to this Office. In addition, it is noted that in this 
question the phrase “adjudication of cases” is used. If this phrase is 
interpreted as having a limited meaning, as has been explained in the 
OA answer to question 1 of this section IIT, above, then the OA has 
only one such power, that described in the CFA answer to question 1 
of section IT, which power relates to the second advance planning pro- 
gram and to date never has been used. Nevertheless the following 
comments are submitted upon this question : 

As indicated above in answer to question 5 of this section ITI, chief 
executive officials of this agency may participate in the investigative 
stage of a matter only to the extent that they may request an investiga- 
tion and make available to the Compliance Division, OA, all informa- 
tion they have concerning alleged violations. 

The other information supplied above in answer to question 5 of this 
section ITI is referred to as part of the OA’s comments on this question 

6 also. 
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7. See comments made in second paragraph of the OA answer to 
question 3 of this section III as to why this question would not appear 
to be applicable to this Office. In addition, as indicated in the OA an- 
swer to question 23 of section II, the OA, including the CFA and URA, 
has no “hearing officers.” Nevertheless, the following OA comments 
are submitted upon this question : 

The following information is supplied relative to the various parts 
of this question 7 in regard to the types of informal adjudications 
relating to overall OA administration described in the OA answer to 
question 1 of section LI. 

(a) The OA does not use the services of an independent review 
staff. From the description in the OA answer to question 8 of section 
II of the volume of these informal adjudications required of the OA, it 
appears that the establishment and continued existence of such an in- 
dependent review staff could not be justified, even if such a staff were 
deemed otherwise necessary, desirable, or feasible. 

(6) The OA might use the services of an office or division which 
participated in the ‘investigation to the extent of requesting it. The 

services of the Compliance Division would not be used except to the 
extent of having the benefit of the report of the investigation by that 
Division (and/or by some other investigative agency or r agencies). 

(c) In general, the OA would not use the services of any other 
speci: alized or nonspecialized staff within the agency ; but, in this con- 
nection, it may be noted that the OA employment policy officer is a 
member of the staff of the OA Division of Plans and Programs and is 
outside the division handling personnel matters of the OA. However, 
as indicated in the OA answer to question 8 of section II, the OA work- 
load under the Government employment policy set out in Executive 
Order No. 10590 (20 F. R. 409, Jan. 19, 1955) has been very light. 

(d) The services of the General Counsel might be called upon, but 
it is to be noted that the General Counsel, HHF A, is in no way con- 
nected with the Compliance Division, OA, and has no prosecuting func- 
tions. 

(e) It is most doubtful the services of advisory groups would be 

called for. It generally is recognized that the proper function of such 
groups is me rely to advise, and then only on matters of overall policy 
and general methods of executing functions, and that it is not one of 
the proper functions of such groups to determine or assist in deter- 
moilaeioag specific matters of agency administration. 
. This question apparently is based upon the language in subsec- 
Pn 5 (c) of the APA (5 U.S. C. 1004), providing as follows: 

Save to the extent required for the disposition of ex parte matters as au- 

thorized by law, no such officer [one presiding at the reception of evidence pur- 


= 


suant to section 7, “Hearings’] shall consult any person or party on any fact 
in issue unless upon notice and opportunity for all parties to participate; * * * 

Since, as has been pointed out previously in the OA’s answers to this 
questionnaire (see, for example, the preface to sec. II and the answer 
to question 3 of that section in the OA responses) virtually all OA 
functions (both program and administrative) are exempt from the 
requirements of the APA relating to adjudications, including those of 
section 5 of the act, this question 8 of section III would not appear to 
be applicable to this Office. Nevertheless, the following comments 
are submitted upon it. 
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The phrase “ex parte” used in this question is not defined and its 
meaning is not clear. However, whatever meaning may be intended 
to be attached to it, the vast majority of any OA program adjudica- 
tory actions would appear to be ex parte proceedings authorized by 
law, for they are not in any proper sense “adversary proceedings” 
(cf. United States v. Brass, 37 ¥. Supp. 698, 700 (E. D. N. Y., 1941)). 
That the framers of the APA recognized that proprietary programs 
are not “adversary proceedings” and that it is not desirable to regard 
them as even adjudicative in nature is evident from the framers’ ex- 
planation of the exempting language in the introduction of section 5 
of the APA which makes the section applicable only to cases of “ad- 
judication required by statute to be determined on the record after 
opportunity for an agency hearing,” subject to certain other excep- 
tions not here discussed, concerning which language the framers said: 
* * * many governmental functions, such as the administration of loan pro- 
grams * * * traditionally have never been regarded as adjudicative in nature and 
as a rule have never been exercised through other than business procedures 
{Attorney General’s Manual on the Administrative Procedure Act (U. S. De- 
partment of Justice ; 1947), p. 40]. 

9. This question apparently is based upon the language in sub- 
section 5 (c) of the APA (5 U.S. C. 1004), quoted above in the OA 
answer to question 8 of this section III. This question does not appear 
to be applicable to this Office for the same reason as the one stated in 
the OA answer to question 8 as to why that question is not applicable 
to the OA. Nevertheless, in connection with the OA adjudicative 
powers relating to overall administration listed in the OA answer to 

uestion 1 of section II, the following comments are submitted upon 
this question. 

It is submitted that an administrative officer making a decision 
initially upon the separation, suspension, or demotion of an employee 
should not be required to afford notice and opportunity for such em- 
ployee to participate should the deciding officer camel some person 
on a question of fact or of law in issue. Under existing statutes and 
procedures employees in the competitive service, and veterans as well, 
are afforded reasonable means of protecting their rights even at the 
initial stage of such a procedure by the requirements of advance 
notice of charges and of an opportunity to answer them. It does not 
seem unreasonable to allow the administrative officer whose duty it is 
to decide the personnel matter to seek information or advice from his 
staff without being compelled to permit the employee to participate 
in the giving and receipt thereof. The specific exception from section 
5 of the APA, supra, of cases involving “the selection or tenure of an 
officer or employee of the United States” (except for a class not here 
involved) seems a sound one. 

As might be gathered from the OA answer to question 8 of section 
II, above, this Office has had insufficient operational experience to 
serve as a basis for answering this question in connection with the au- 
thority of the OA employment policy officer or his designee to make 
adjudications with respect to Government employment policy under 
Executive Order No. 10590 (20 F. R. 409, Jan. 19, 1956). 

In determining and settling what are relatively small tort claims 
under the so-called Federal Tort Claims Act, as amended (28 U.S. C. 
2671), the head of a Federal agency, or his designee for such purpose, 
is acting not only in a quasi-judicial or adjudicative capacity but also 
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in a proprietary capacity as one of the parties involved in the accident 
as an owner or employer (master). It does not seem unreasonable 
to allow an agency head in such a case to consult his staff on a question 
of law or fact in issues without compelling him to throw his internal 
agency discussions and files on the matter open to the party pressing 
the tort claim. The framers of the APA apparently recognized the 
undesirability of a procedure which in effect would require virtuall 
a full hearing on the settlement of a claim when they pointed out wit 
respect to the general exempting language of section 5 of the APA 
(5 U.S. C. 1004) : 

“* * * thereby are excluded the great mass of administrative routine as well 
as pensions, claims, and a variety of similar matters in which Congress has inten- 
tionally or traditionally refrained from requiring an administrative hearing” 
(Senate comparative print of June 1945, p. 7 (S. Doc. p. 22)) [Attorney General’s 
Manual on the Administrative Procedure Act (U. S. Department of Justice, 
1947), p. 41). 

Inasmuch as the making of a decision under a disputes clause in a 
contract is in effect the determination of a contract claim, it is believed 
the general reasoning set forth immediately above as to the soundness 
of not requiring an official of a proprietary agency to in effect hold a 
hearing should he wish to consult his staff on a question of fact or law 
which might be in issue in a tort claim is equally applicable to the 
power to make decisions under disputes clauses in contracts. 

10. As has been pointed out in the OA’s answers to section II (see 
answer to question 3 thereof), the OA, in its administrative operations, 
makes no adjudications required by statute or the Constitution to be 
determined on the record after an opportunity for agency hearing. In 
view of this fact, adjudications of the OA relating to administrative 
matters do not come within the scope of title 5, United States Code, 
section 1004, and, therefore, the OA has had no occasion in connection 
with such adjudications to interpret the language quoted in this ques- 
tion 10, which language appears in subsection “(c)” of the cited title 5, 
United States Code, section 1004. 

As a matter of fact, virtually all of the programs of the OA, in- 
cluding those the principal administration of which has been dele- 
gated to the constituent units, the CFA and URA, are also exempt 
from title 5, United States Code, section 1004; and, as a consequence, 
do not give rise to a formal agency interpretation of the language 
quoted from subsection “(c)” of the cited section. See also the refer- 
ence in the OA answer to question 5 of this section III to the statutory 
language here involved. 

11. This question appears to be premised upon an adjudication 
coming within the scope of the provisions of the APA relating to 
adjudications, particularly sections 5, 7, and 8. As has been pointed 
out earlier in the OA’s answers to this questionnaire (see for example 
the preface to sec. II, the answer to question 3 of such section, and the 
answers to questions 8, 9, and 10 of this sec. II), virtually all OA func- 
tions, both program and administrative, are exempt from the require- 
ments of the APA relating to adjudications. Nevertheless, the fol- 
lowing comments are submitted on this question. 

As is obvious from the information supplied in the OA answer to 
question 8 of section II, the adjudications relating to overall admin- 
istration made in the OA are neither sufficiently numerous or com- 
prehensive enough in scope to require any formal précis of the cases 
to be made. 
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The complete record of the case, including the answer or complaint 
of an employee, the formal claim ‘and gener ral correspondence from a 
claimant, and investigative reports and « correspondence by the agency, 
are immediately available to the final adjudicating official. 

Any expression of views concerning such a case or correspondence 
(memor andum or letter) relating to it would by their nature probably 
contain a statement of facts in dispute as related by different parties 
and restatements of oe differing views, but the complete record would 
always be immediatel ‘available, and ordinarily would be immediately 
attached to any materi: il routed to the final adjudicating official for his 
information, review, or signature. 


Secrion LV. Inspecrion or Recorps 


The answers in this section relate primarily to OA overall admin- 
istration and to the community disposition program (AEC proper- 
ties), which has been described in some detail in the OA’s answers 
to the various parts of question 1 in section I, except for the answers 
to questions 8 and 9, which constitute general OA responses. 

1. Relative to overall OA administration, the following main cate- 
gories of written submissions are voluntarily filed with this Agency: 

(a) Applications for employment. 

(6) Any complaints with respect to the Government employment 
policy under Executive Order No. 10590 (20 F. R. 409, January 19, 
1955). 

(c) Claims under the so-called Federal Tort Claims Act, as 
amended (28 U.S. C. 2671). 

(d) Claims under disputes clauses in supply contracts. 

Under the community disposition program (AEC properties), this 
Agency sells Government-owned property subject to the disposal pro- 
gram to designated priority purchasers. Persons having such priori- 
ties and desiring to make use of them voluntarily file with this Agency 
their applications for purchase and supplemental information explan- 
atory thereof. 

2. So far as overall OA administration is concerned, the prince ipal 

‘ategory of documents or reports required to be filed with the OA is 
form H-130, Certification of Private Business and Financial Inter- 
ests, which form is set out as an exhibit A appended to two different 
issuances in the HH A Manual Series—one in volume III, part 2 
chapter 5, section 3 (March 17, 1955), bearing the section title “Con- 
flict of Interests,” copy attached to the OA replies to sections III 
through IX, as appendix 3, and the other in volume V, part 2, chap- 
ter 5, section 3 (March 24, 1955), bearing the same section title. As 
the two above-cited HHFA Manual issuances point out, each new 
employee is required to fill out a form H-130. In practice, sometime 
after the release of the two manual issuances in 1955, present em- 
ployees also were required to fill out a form H-130. This form is 
mentioned in a little more detail in the OA answer to question 2 of 
section VII, Rules for Admission to Practice and for Avoidance of 
Conflict of Interests. No statutory provision specifically requires an 
employee to fill out this form; but the requirement, which is an admin- 
istrative one, seems to be authorized by reasonable implication from 
the Administrator's general powers of administration set out in section 
502 of the Housing Act of 1948, as amended (12 U.S. C. 1701c). 
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Some other more or less routine forms are required to be filed by 
employees, such as oaths of office, forms describing prior service (to 
facilitate the computation of leave). certifications of residence, and 
forms relating to veterans’ preference. (Some other forms relating 
to the security program under Executive Order No. 10450 (18 F. R. 
2489, April 29, 1953) are also required to be filed, in varying numbers 
according to the sensitivity of the position encumbered by the em- 
ployee. “Examples are forms for a fingerprint check, for a nonsensi- 
tive position, and for a sensitive position. However, these also are 
more or less routine, and, for the reasons set forth in the note in the 
OA answer to question 1 of section II, it seems neither necessary nor 
desirable to go into them in detail in the reply to this questionnaire.) 

Of course, some might regard most of the documents listed in the 
answer to question 1 as voluntarily filed with this Agency as in reality 
required to be filed. Their reasoning probably would be as follows. 
An applicant cannot obtain a position unless he files a formal applica- 
tion. A complainant under the Government employment policy as set 
out in Executive Order 10590, supra, will not be entitled to a formal 
redress of grievances unless he formally files a complaint. A poten- 
tial claimant under the so-called Federal Tort Claims Act cannot have 
his potential claim determined unless he files a claim. 

However, although an OA supply contractor has to dispute some 
fact as stated by an OA employee in order to raise a question of fact 
to be determined initially by an OA contract officer under the disputes 
clause in the present standard form of Federal supply contract, such 
a contractor does not have to file any formal document to obtain such 
a decision. 

Under the community disposition program (AEC properties), in 
the event HHFA is requested to finance a purchase, the applicant i is 
required to furnish information relating to his credit position. See 
section 52(c) and 54 of the Atomic Energy Community Act of 1955 
(69 Stat. 471, as amended, 42 U.S. C. 2: 301 et seq.). If an application 
for purchase involving Agency financing is accepted by the HHFA, 
then the purchaser is required, as an incident to the transfer of title 
to the property, to give his obligation to the Government by way of 
his promissory note and mortgage, mortgage title insurance policy, 
and casualty insurance. (See sec. 62 of Atomic Energy Community 
Act of 1955, as amended, supra.) 

This Agency has found no need to issue any regulation making 
avi ail: ible for public i inspec tion any of the classes of documents listed 
in the answers to questions 1 and 2. Few, if any, requests have been 
received from the public to inspect such documents. Moreover, most 
of them appear to be within the category of executive privilege. (See 
25 Op. Atty. Gen. 326 (1905); Sanford, “Evidentiary Privileges 
Against the Production of Data Within the Control of Executive 
Departments,” : 3 Vand. L. Rev. 73 (1949).) In the case of the com- 
munity disposition program (A BC properties), deeds and mortgages 
are, of course, recorded in the appropriate local Government agency 
for protection of title purposes. 

4. With respect to the categories of documents described in the 
above OA answers to question 1 and 2 of this section LV, the OA has 
not method or practice of publicly announcing a filing of such matters 
available for public inspection. As indicated in answer to question 3, 
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there have been few, if any, requests for the production of such docu- 
ments; and an executive privilege would appear to exist with respect 
to most of them. 

5. As indicated in the answers to questions 3 and 4, immediately 
above, it is extremely doubtful that the information in the documents 
relating to overall OA administration described in the above OA 
answers to questions 1 and 2 of this section IV is public information. 
Primarily for this reason, it being recognized as well that there has 
been no public demand for the information in such documents, the 
OA has not adopted any practice or method of making such informa- 
tion accessible to the public. 

The OA answer to question 8 of section II shows that our experi- 
ence with claims under the so-called Federal Tort Claims Act, as 
amended (28 U. S. C. 2671), has been too limited to provoke any 
decision as to whether any circumstances ever can arise under which 
it would be appropriate to make available to a member of the public 
any information included in a formal claim filed with this Office 
under that act. Particularly in view of the limited amount of work 
of this Office in such field, it seems the part of wise administration 
not to attempt to issue any general procedure on this subject until an 
occasion for it arises. 

Under the community disposition program (AEC properties), the 
OA is required by statute to post the prices of the properties available 
under the disposal program. This is done at various places in the 
community where the property is situated. In addition, this infor- 
mation is also published in the local newspaper. 

6. The phraseology of this question is such that it probably is not 
intended to apply to the categories of documents described in the above 
OA answers to questions 1 and 2 of this section IV, but rather to such 
documents as petitions for rate increases or decreases and applications 
for licenses. 

Very few, if any, of the categories of OA documents relating to 
overall administration identified immediately above (even if all of 
them properly could be viewed as being applications or petitions) 
have any direct effect upon the interest of other persons. Even if a 
complaint filed under the Government employment policy as set out in 
Executive Order No. 10590, supra, should incidentally affect the inter- 
est of an employee other than the complainant, it would appear doubt- 
ful to be in the interest of either the Government or the public to 
make a public announcement of the filing of such a complaint. (As 
indicated above in the OA answer to question 8 of sec. II, the OA has 
received no complaints under such Executive order.) 

Consequently, inasmuch as very few, if any, of the documents filed 
with the OA relating to its overall administration, as have been 
described herein directly affect the interest of other persons, and in 
view of the fact that this Office has experienced little or no demand 
for making such documents available to the public, and since an execu- 
tive privilege would seem to exist with respect to nearly all of them, 
the OA has no procedure for publicly announcing the filing of such 
documents. 

The nature of the community disposition program (AEC prop- 
erties), is such that materials filed by applicants or purchasers do not 
affect the interest of other persons, because sales can be made only to 
persons designated by the Atomic Energy Commission. 
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7. This question presumably is not intended to be applicable to an 
agency engaged almost entirely in proprietary activities and headed 
by a single agency head, as is the OA. In this Office’s regular opera- 
tions a vote is not taken on actions before the Agency, but decisions 
on both administrative and program matters are made by the appro- 
priate administrative officer. 

With respect to matters relating to OA overall administration, 
therefore, this question becomes one of whether OA decisions on such 
matters are available for public inspection. As has been indicated 
above in the OA answer to question 3 of this section IV, the OA has 
found no need to issue any regulation making available for public 
inspection decisions on administrative matters raised by the classes 
of documents described in the above answers to questions 1 and 2 
of this section IV. As has been pointed out also in answer to ques- 
tion 3 of this section, most of such matters appear to come within 
the scope of executive privilege. 

8. This isan overall OA answer. 

Various matters filed with the Office of the Administrator (includ- 
ing, as here used, the constituent units, the CFA and URA) are not 
available to the public by virtue of the provisions of statutes, Execu- 
tive orders, or directives or regulations. The prohibitory provisions, 
which by their nature include general descriptions of the kinds of 
matters which may not be made available to the public except in some 
cases as may be authorized under such provisions, are as follows: 

1, Executive Order No. 10450, of April 27, 1953, effective 30 days 
after such date (18 F. R. 2489, Apr. 29, 1953 ; also in Federal Personnel 
Manual, ch. Z1-195), dealing with security requirements for Govern- 
ment employment, provides that reports and other investigative mate- 
rial and information shall remain the property of the investigative 
agencies conducting the investigations, but may, subject to considera- 
tions of the national security, be retained by the department or agency 
concerned ; and that such reports and other investigative material and 
information shall be maintained in confidence, and no access shall be 
given thereto except, with the consent of the investigative agency 
concerned, to other departments and agencies conducting security pro- 

rams, as may be required for the efficient conduct of Government 

usiness. 

2. The Civil Service Commission, acting under the authority of 
Executive Order No. 10561 of September 13, 1954 (19 F. R. 5963, 
Sept. 15, 1954; also in Federal Personnel Manual, ch. Z1-183), has 
issued instructions to agencies to control the review of restricted ma- 
terial in official personnel folders, including examination papers and 
other material attached to applications, and medical documents. See 
Federal Personnel Manual R1-35, 36. 

3. Section 1905 of title 18 United States Code prohibits any “officer 
or employee of the United States or of any agency thereof” from pub- 
lishing, divulging, disclosing, or making “known in any manner or 
to any extent not authorized by law any information coming to him in 
the course of his employment or official duties or by reason of any 
examination or investigation made by, or return, report, or record 
made to or filed with, such * * * agency or officer or employee 
thereof, which information concerns or relates to the trade secrets, 
processes, operations, style of work, or apparatus, or to the identity, 
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confidential statistical data, amount or source of any income, profits, 
losses, or expenditures of any person, firm, partnership, corporation, 
or association”; and from permitting “any income return or copy 
thereof or any book containing any abstract or particulars thereof to 
be seen or examined by any person except as provided by law * * *.” 

Such statute would appear to prohibit generally making available 
to the public credit and investigative reports; and financial statements 
or information relating to operating technique, manufacturing proc- 
ess, secret or confidential device, plan or formula and other secret or 
confidential data furnished by an applicant, borrower, grantee, or con- 
tractor except to the extent authorized by law or as a result of the 
application of appropriate principles of statutory construction, such 
as 1s exemplified by the opinion of the Attorney General (41 Op. Atty. 
Gen., Dec. 1, 1953). 

4. Executive Order No. 10501 of November 5, 1953, effective De- 
cember 15, 1953 (18 F. R. 7049, Nov. 10, 1953), authorizing the classi- 
fying of defense information or material by specified categories of 
agencies and in certain ways, provides that knowledge or possession 
of classified defense information shall be permitted only to persons 
whose official duties require such access in the interest of promoting 
national defense and only if they have been determined to be trust- 
worthy. It also prohibits the dissemination of classified information 
outside the executive branch except under conditions and through 
channels authorized by the head of the disseminating agency. Also, 
in general, it prohibits the dissemination of classified defense infor- 
mation originating in another agency without the consent of the 
originating agency. 

5. Section 4 of the Federal Reports Act of 1942 (56 Stat. 1078, 1079, 
5 U.S. C. 139b), provides that when information obtained in confi- 
dence by one Federal agency is released by that agency to another 
Federal agency, the provisions of law relating to the unlawful dis- 
closure of that information apply to the second agency to the same 
extent as to the first. 

9. This is an overall OA answer. 

It appears doubtful that the categories of documents listed below 
(which list may not be all-inclusive) should be made available for in- 
spection by persons concerned, except with the consent of the agency 
head or his authorized designee to give such consent: 

(1) Applications or requests for a loan, grant, aid, assistance, or 
other action under any program administered by the OA (including 
the CFA and URA). 

(2) Reports or recommendations of any officer of the OA relating 
to any such application or request. 

(3) Formal authorizations, findings, or determinations made 
within the OA. 

(4) Some classes of contracts, and findings, compilations, and other 
documents or data made, submitted, or furnished in connection with 
or to effect the purpose of any of the documents identified by cate- 
gories in subparagraphs (1) and (3), above. 

(5) Reports, statements, or letters of the OA or any official or em- 
ployee thereof to the President of the United States, Bureau of the 
Budget, or to any other agency of the executive branch except those 
which are distributed generally to the public. 
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(6) Reports, statements, or letters of the OA or any official or em- 
ployee thereof to any member, committee, or subcommittee (or staff 
member of either of the latter) of the Congress of the United States, 
or to the General Accounting Office or any official or employee thereof, 
except those which are nenliabail or distributed generally to the 
public. 

(7) Correspondence relating to any of the foregoing. 

8) Written matter relating solely to internal management of the 
Oz \. including working papers, interoflice memorandums, correspon- 
dence, and internal instructions other than regulations or routine pro- 
cedures. 

The prohibitory provisions quoted or cited in answer to question 8 
of this section IV would under various circumstances probably prv- 
hibit making available for inspection some of the documents listed 
above in partial answer to this question 9. Otherwise, authority to 
withhold such documents from inspection is believed to exist in the 
general powers of administration granted to the Administrator by 
section 502 of the Housing Act of 1958, as amended (12 U. S. C. 
1701c), which provides, in part: “The Administrator * * * may 
make such rules and regulations as may be necessary to carry out his 
functions, powers, and duties”; and in the provisions of subsection 


3 (c) of the APA. 
V. WorKLOAD AND STAFFING PATTERNS 


. The Office of the Administrator is not a regulatory or licensing 
eee and it (excluding the constituent units, the CFA and U RA) 
engages in very little program administration ; its work essentially 
is general supervision and coordination. Thus, it is not possible to 
develop any meaningful statistical data on workload and backlog 
in the exercise of either rulemaking or adjudicative powers as such. 
Such activities are incidental and merged with the daily task of gen- 
eral supervision and coordination and the provision of administra- 
tive and staff services. The staffing pattern of the OA is derived from 
the current and pee volume of activity in general adminis- 
tration as a whole, as related to the various operating programs su- 
pervised or serviced, and not in terms of the components of general 
administration. Overall administration is not the type of activity 
which lends itself to such a breakdown. 

During 1956 the basic policies, interpretations, and procedures were 
developed and issued for the new community disposition program 
(AEC properties) ; and the current workload of such program is 
primarily in connection with the maintenance and clarification of 
such materials to keep them up to date in line with developing ex- 
perience in operations. Relative to this program there is no backlog 
attributable to rulemaking or adjudication as such. 

2. (a) Rule making.—The standard pattern of procedure followed 
in the development and issuanceof policies and procedures pertain- 
ing to the activities of the OA is for the initiating office to draft the 
proposed material, route it to interested divisions and officials for 
clearance and comment, reconcile disagreements or correct inconsist- 
encies either in writing or in conference, and submit the final product 
to the approving official for signature—usually the Administrator 
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where matters of basic policy are involved, or one of the Assistant 
Administrators (or the staff director of the community disposition 
program). The timing of these steps depends on the complexity of 
the issues involved, the number of clearances necessary, the difficul- 
ties of reconciling disagreements, etc. This is not a process against 
which standard yardsticks for measuring production can be used, 
since it is essentially a deliberative process, involving study, analysis, 
and administrative policy determinations. 

(6) Adjudication—Proceedings relating to the separation (re- 
moval), suspension, or demotion of employees are handled in ac- 
cordance with Civil Service Commission procedures, some of which 
have been referred to in the answer to question 4 of section II. The 
experience of the OA with such proceedings has been too limited (as 
indicated in the answer to question 8 of sec. II) to permit estimating 
a typical time required for each step in them. 

The major steps in proceedings under the Government employment 
policy stated in Executive Order No. 10590 (20 F. R. 409, Jan. 19, 
1956) are set out in the issuance in the HHFA Manual Series, volume 
III, part 2, chapter 1, section 3 (July 18, 1955), a copy of which 
was attached to the OA replies to section II. As indicated in the 
answer to question 8 of section II, the OA has had no proceedings 
under this order. 

The settling of claims received under the so-called Federal Tort 
Claims Act, as amended (28 U. S. C. 2671), and of disputes under 
“disputes clauses” in supply contracts are not suspectible of analysis 
into “major steps,” by analogy to more formal adjudicatory pro- 
ceedings. As indicated in the answer to question 8 of section IT, the 
OA has had no activity with respect to either type of settlement in 
1955 or 1956. 

It is estimated that the longest proceeding relating to the separa- 
tion (removal), suspension, or demotion of an employee during 1955 
and 1956 took 50 days; and the only other one, and, therefore, the 
shortest, 30 days. In the latter case the employee resigned. 

3. (a) Rulemaking.—See OA reply to question 13 of section I. It 
is impossible to tell, however, on just what date drafting of the num- 
erous rules there listed began. 

(6) Adjudication—See OA answer to question 8 of section IT, and 
also answer to question 2 immediately above. 

4. The general pattern for the development and issuance of policies 
and procedures has not in itself been changed during the past 5 years. 
Improvements in the procedure have been anticipated byproducts of 
organizational changes, redelegations of authority, and similar ad- 
ministrative management actions, aimed at simplifying and clarify- 
ing lines of responsibility in order to speed the processng of actions 
generally. 

5. All of the professional and technical personnel participate at one 
time or another in the process of development, approval, and issuance 
of OA policies and procedures touching upon their particular area 
of activity. Therefore, it would not be feasible to specify any par- 
ticular individuals as being engaged in rulemaking or adjudication, 
or even to estimate the composite man-years involved in this element 
of general administration. 
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VI. Untrormity or ADMINISTRATIVE PROCEDURE 


1. As has been indicated in numerous places in the answers of the 
Office of the Administrator to questions in earlier sections of this 
questionnaire (see, for example, the prefaces to secs, I and II), the OA 
is not a regulatory or adjudicating agency. In view of this fact, it 
seems most doubtful that this question is intended to be applicable to 
this Agency. Nevertheless, the following comments are submitted 
upon it. 

By reason of the nature of their subject matter, OA procedures for 
taking the adjudicatory actions described in the OA answer to ques- 
tion 1 of section II are reasonably uniform with those of most other 
agencies. The material supplied in answer to question 5 of section IT 
explains generally why this is true. 

In the light of the above information, this question as applied to 
the OA becomes essentially one of whether the OA has sought to make 
its procedures for writing procedures and orders uniform with such 
directive procedures of other agencies. Though it has several pro- 
cedures, the OA has very few procedures for writing procedures 
or orders. Two which might fit into this category in part are an 
HHFA manual issuance on Delegations of Authority (vol. ITI, pt. 
1, sec. 5 (August 14, 1953)), which tells how delegations should be 
initiated, drafted, cleared, and processed, and an anes on Procedure 
for Classification of a Position (vol. ITI, pt. 2, ch. 2, sec. 1 (March 18, 
1953)). The former was drafted more on the basis of what the 
organizational structure of the OA appears to require or make ad- 
visable than on the basis of how other agencies handle the matter, 
though it and any comparable OA issuances, since they reflect prin- 
ciples of good administration, probably parallel procedures of other 
agencies on similar subjects. The latter issuance was based in sub- 
stantial part upon guidelines furnished by the Civil Service Com- 
mission. 

Of course, many OA procedures do reflect those followed in other 
agencies, because such procedures may be based upon the requirements 
of some central executive agency such as the Civil Service Commission, 
Also, rules, including delegations and orders, published in the Federal 
Register reflect the applicable requirements of the APA (5 U.S. C. 
1001 et seq.) and of the Federal Register Act (49 Stat. 503), as 
amended (44 U.S. C. 301-11), and regulations issued thereunder (1 
C. F. R., sec. 1.1-1.235 (1949)). 

2. The information supplied above, in the answer to question 1 of 
this section VI answers this question, insofar as it is answerable by 
the OA. 

3. Since, as has been stated or implied in numerous places in the 
OA answers to this questionnaire, including the answer to question 1 
of this section VI, the OA is not a regulatory or adjudicating agency, 
its administrative functions (that is, those relating to general overall 
OA agency administration) are not performed pursuant to specific 
statutory procedures having specific application only to this agency. 
Rather, its administrative functions are performed pursuant to general 
grants of administrative authority. The more fmportant of these 
general grants have been identified and briefly quoted from in the OA 
answer above to question 3 of section ITI, in connection with showing 
the basis for the OA’s compliance program. As was there pointed 
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out, the more important general grants of administrative authority 
are to be found in Reorganization Plan No. 3 of 1947 (61 Stat. 954) 
and section 502 of the Housing Act of 1948 (62 Stat. 1268, 1283), as 
amended (12 U.S. C.1701c). To these, it seems appropriate to add 
the grant of authority to appoint advisory committees made to the 
Administrator under section 601 of the Housing Act of 1949 (63 Stat. 
413, 439), as amended (12 U.S. C. 1701h). 

Some grants of administr ative authority also have been made under 
statutes authorizing specific programs. These are summarized in the 
answers of the Community Facilities Administration to question 2 of 
section I. 

( Various grants of general administrative authority are included in 
the Federal Flood Insurance Act of 1956 (70 Stat. 1078; 42 U.S. C. 
2401 et seq.), authorizing the Federal flood indemnity program. An- 
swers are not being supplied to the questionnaire w ith respect to this 
program, however, because, as was explained in the Administrator’s 
letter of January 8, 1 57, transmitting the HHF'A answers to the ques- 
tions in sec. I, the Federal Flood Indemnity Administration only re- 
cently has been established, and has had no operational experience to 
serve as a basis for preparing or compiling answers to the committee’s 
questionnaire. ) 


VII. Ruxues ror ApMIssION TO PRACTICE AND FOR AVOIDANCE OF 
ConF.ict OF INTERESTS 


This is an overall OA answer. 

To date the OA has not found a need for prescribing general rules 
for admission to practice before it or for representation. This is 
true because of the nature of the functions of this Office. It repeatedly 
is pointed out in answer to questions asked in this questionnaire (see, 
for example, the information given in the prefaces to secs. I and II 
and in the answers to the questions in sec. VIIT) that nearly all the 
programs of the OA relate to proprietary matters, such as the admin- 
istration of loans, grants, and contracts and the disposition of prop- 
erty and that this Office is not a regulatory or adjudicating agency. 
In carrying out its programs, the OA deals mostly with local public 
agencies (hereinafter usually referred to as LPA’s). There can be 
little doubt as to the identity of the heads of the local public bodies 
with whom the OA deals, for their official positions are matters of 
public record and they usually are persons who by reason of their 
offices, or otherwise, are well known. Attorneys who assist such 
LPA’s in their dealings with this Agency are either elected local 
officials or appointed officials or employees (possibly i in a few instances 
independent contractors selected by the LPA’s), and little, if any, 
doubt ever arises as to their identity or qualifications. Also, there 
is no requirement that borrowers be assisted or represented by an 
attorney. 

2. This is an overall OA answer. 

The basic general policies of the Housing and Home Finance 
Administrator for the avoidance of conflicts of interest, both for 
present Agency staff members and employees and for former Agency 
staff members and employees, are set out in the volume of the HHFA 
Manual Series which has application to the Housing and Home 
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Finance Agency as a whole, including the constituent agencies; 
namely, volume II, as part 3, chapter 1, section 1 (September 2, 1955), 
such section being captioned “Private Business and Financial Activ- 
ities of Employees and Representative Appearances of Former Em- 
ployees.” (The nature of the HHFA Manual Series previously has 
been described in the answers to this questionnaire, first in the answer 
to pt. I of question 3 in sec. I.) 

The specific rules of the Office of the Administrator for the avoid- 
ance of conflicts of interest by present OA staff members and employees, 
including those of the constituent units, are set forth in two different 
volumes of the HHFA Manual Series—the rules covering central 
office personnel being set out in volume III, part 2, chapter 5, section 
3 (March 17, 1955), such section bearing the title “Conflict of Inter- 
ests,” and the rules covering field personnel in volume V, part 2, chap- 
ter 5, section 3 (March 24, 1955). 

The two issuances are quite similar. It seems appropriate to add 
here as an explanatory note to both issuances that although they state 
that “each new employee will, therefore, be required to complete Form 
H-130. Certification of Private Business and Financial Interests 
(exhibit A) and return it * * * to the * * * Director of Person- 
nel,” in practice at the time the issuances were released present em- 
ployees also were required to complete such a form and return it to 
the Director of Personnel, so that general employee coverage has been 
achieved. 

The specific rules of the OA for the avoidance of conflicts of inter- 
est by former OA staff members and employees, including those of 
the constituent units, also are set forth in two different volumes of 
the HHFA Manual Series—central office employees being informed 
of such rules in volume III, part 2, chapter 5, section 4 (December 
12, 1951), “Representative Activities of Former Employees,” and field 
employees being informed of them by a similar issuance in volume 
V, part 2, chapter 5, section 4 (August 11, 1952). Both issuances 
have been mentioned previously in the answers to this questionnaire, 
namely, in the answer to part XII of question 3 in section I. 

3. This is an overall OA response. 

In 1951 representatives of the OA conducted an oral survey of 
several other Government agencies to ascertain what rules they had 
adopted to avoid conflicts of interest for former Agency members and 
employees (this problem seems to present more Tifficulties than the 
one of avoiding conflicts of interest on the part of present Agency 
members and employees). 

4. This is an overall OA response. 

In our oral survey conducted in 1951, mentioned above in answer to 
question 3, we found that only a few of the agencies with which we 
got in touch had any formal rules for the avoidance of conflicts of 
interest by former Agency members and employees and that the 
Department to which we particularly looked for typical or sample 
rules; namely, the Department of Justice, had none (though repre- 
sentatives of that Department informally were of assistance to us). 

Department of Justice Memorandum No. 40 of August 27, 1953, 
is a general expression of opinion on the matter, but the memorandum 
is not a set of rules which can be regarded as typical or a sample 
readily adaptable with minor changes to the uses of other agencies. 


95899—57— pt. 11ce—_8 
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Nor are we aware of any Civil Service Commission rules on this sub- 
ject which would be appropriate for general adoption on a govern- 
mentwide basis. 

The comments on this answer are not made in a spirit of criticism 
of any agency. This subject is recognized by this Agency as one 
posing many difficult problems of interpretation. In our study of 
it we have reviewed a lengthy and substantial opinion prepared in 
another agency covering the legislative history and much of the case 
law on title 18, United States Code, section 284; and we are aware that 
neither the history of the section and its predecessors nor the cases 
decided under them provide a great deal of guidance in reaching con- 
clusions upon the myriads of sets of circumstances which may arise. 


VIII. Exemrtions From toe ADMINISTRATIVE Procepure Act 


1. As stated in the preface to the OA answers to Section I, Rule- 
making, of the questionnaire, virtually all of the programs of the OA 
are excepted from the rulemaking provisions of section 4 of the Ad- 
ministrative Procedure Act (5 U. S. C. 1003). Although it was 
not pointed out in such preface, practically all of the overall ad- 
ministrative activities of the OA also are exempted from the rule- 
making provisions of the Administrative Procedure Act. 

As stated in the preface to the OA answers to Section IT, Adjudica- 
tion, of the questionnaire, nearly all the programs of the OA are 
exempted from the provisions of sections 5, 7, and 8 (5 U.S. C. 1004, 
1006, and 1007), which deal with adjudication, of the Administrative 
Procedure Act. As is implied in the OA answers to questions 3 and 
5 of section II of this questionnaire, virtually all of the overall ad- 
ministrative activities of the OA also are exempt from the ad- 
judicatory provisions of the Administrative Procedure Act. 

As is evident from a reading of the OA answers to the questions 
in section I of the questionnaire, a great many of the overall admin- 
istrative activities of the OA are excepted from the provisions of 
section 3, relating to “Public Information,” of the Administrative 
Procedure Act (5 U.S. C. 1002). The more important categories 
of such activities are rules, opinions, and orders relating to internal 
management. 

2. As was explained in the preface to the OA answers to Section I, 
Rulemaking, of the questionnaire, virtually all OA programs are 
excepted from the rulemaking provisions of section 4 of the Adminis- 
trative Procedure Act, supra, because such programs relate to “public 
property, loans, grants, benefits, or contracts” and thus come within the 
second general exception stated in the introduction of section 4, which 
provides that matters relating to such subjects, among others, are ex- 
cepted from the section. Practically all of the overall administrative 
activities of the OA also are exempted from the rulemaking provisions 
of the Administrative Procedure Act, because they relate either to the 
subjects in the language quoted in the preceding sentence or to 
“Agency management or personnel,” which subjects are listed also in 
the same exception. 

As stated in the preface to the OA answers to section II of the 
questionnaire, nearly all of the programs of the OA are without the 
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scope of the provisions of the OA relating to adjudication, because 
such programs relate to proprietary matters, such as the administra- 
tion of loans, grants, sua contracts and the disposition of property, 
and thus do not come within the coverage of section 5 of the Ad- 
ministrative Procedure Act, supra, by virtue of the limiting intro- 
ductory language of the section which provides that it is applicable, 
subject to specified other exceptions, to cases “of adjudication re- 
quired by statute to be determined on the record after opportunity 
for an agency hearing.” As has been pointed out in the Attorne 
General’s Manual on the Administrative Procedure Act (U. S. De- 
partment of Justice; 1947) 40, such governmental functions as con- 
stitute proprietary programs “traditionally have never been regarded 
as adjudicative in nature and as a rule have never been exercised 
through other than business procedures.” 

As is implied in the OA answers to questions 3 and 5 of section IT 
of this questionnaire, virtually all of the overall administrative activi- 
ties of the OA are without the coverage of the adjudicatory provisions 
of the Administrative Procedure Act, because they do not involve 
cases of “adjudication required by statute to be determined on the 
record after opportunity for an agency hearing” and thus are not 
within the coverage of section 5 of the Administrative Procedure 
Act and, for this reason, are without the coverage of sections 7 and 
8 also. In addition, even required statutory adjudications involving 
“the selection or tenure of an officer or employee of the United States 
other than examiners appointed pursuant to section 11” of the Ad- 
ministrative Procedure Ac are specifically excepted from the pro- 
visions of section 5 thereof. 

Rules, opinion, and orders relating to internal management are 
excepted from the public information provisions of the Adminis- 
trative Procedure Act (sec. 3, supra), by virtue of the second ex- 
ception stated in the introduction to the section which specifically 
excepts such matters therefrom. It seems appropriate to mention 
also here that determinations of claims under the so-called Federal 
Tort Claims Act, as amended (28 U. S. C. 2671), and of matters un- 
der disputes clauses in contracts (for supplies), such as have been 
mentioned in the OA answer to question 1 of section II, are not re- 
garded as “final opinions or orders in the adjudication of cases” with- 
in the meaning of that phrase as it is used in subsection 3 (b) of the 
Administrative Procedure Act, because adjudication of cases as there 
used is regarded as referring to more formal matters than such ad- 
ministrative claims or contract disputes, and probably to cases “of 
adjudication required by statute to be determined on the record after 
opportunity for an agency hearing” which come within the ad- 
judicatory provisions of the Administrative Procedure Act (secs. 5, 
7, and 8). 

So many of the OA answers to the questions stated in earlier sections 
of this questionnaire relate in whole or in part to this section VIII 
that cross-reference would have to be made to the vast majority of 
them. The relationship seems clear and is explained rather fully in 
the prefaces to the answers in the first two sections and in several of 
the answers themselves to questions in other sections. 
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IX. Cowrr Dectstons Arrectinc AGENCY FuNcrions 


The fairly recent major court decisions affecting agency procedural 
functions relating to overall administration are as ‘follows: 

A. Roth v. Brownell (216 F. 2d 500 (D. C. Cir. 1954) ) ; certiorari 
denied, Brownell v. Roth (348 U.S. 863 (1954) ) : 

1. This decision has some effect upon the general administrative 
authority to separate (remove), suspend, or demote employees, re- 
ferred to in the OA answer to question 1 of section II. 

2. The Roth case held that an attorney who had been employed by 
an executive department in the classified civil service could not be 
removed except in compliance w ie the gPpnaee provisions of the 
so-called Lloyd-La Follette Act (5 U. C. 652), notwithstanding 
that, after the attorney had acquired ieee status, an Execu- 
tive order excepted his position from the competitive service and not- 
withstanding the President’s power to prescribe regulations for the 
admission of persons into the civil service. 

3. The Supreme Court’s decision in the Roth case resulted in the 
Civil Service Commission’s revocation of its Departmental Circular 
No. 744, March 3, 1954, by Departmental Circular No. 789 of January 
24, 1955. 

The latter circular points out that “Employees are ‘in the classified 
civil service’ (competitive service) when they occupy a competitive 
position under permanent or indefinite appointment and have a com- 
petitive status”; and, as a result of the Court’s decision, cannot be re- 
moved without following the procedures prescribed by the Lloyd- 
La Follette Act, supra. ‘The circular further states, in pertinent part: 

Hence, the Commission has determined under the Court’s decision and under 
authority of Civil Service Rule VI that the following classes of employees are 


in the competitive service for purposes of removal, reduction in force, and ad- 
ministration of the Whitten amendment: 

(a) Employees who possessed competitive status and were serving in com- 
petitive positions under permanent or indefinite appointments at the time their 
positions were listed under schedules A, B, or C. 

(b) Employees serving with competitive status in attorney positions on May 
1, 1947, and who have served continuously in attorney positions since that date. 
even though movement to a different agency or activity may have been effected 
as an “excepted appointment”. 

* * * « « = * 


The Roth decision has had an effect upon the practices relating to 
the separation (removal), suspension, or demotion of employees 
which the OA otherwise would have had authority to follow, rather 
than upon any practices it actually was following. Also, as is clear 
from this discussion of the Roth decision, it has resulted in the modi- 
fication of what previously had been considered authorized adminis- 
trative practices by Federal agencies generally rather than in the 
modification of the overall administrative practices of any particular 
agency. 

B. United States v. Wunderlich (342 U.S. 98 (1951) ): 

1. This decision will have some effect upon the fourth relatively 
minor adjudicative power listed in the answer to question 1 of section 
Il; namely, the power to make decisions under disputes clauses in 
supply contr acts, and on the wording of the contract provision consti- 
tuting the disputes clause in such contracts. 
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2. The Wunderlich case held that under the standard provision of 
a Government contract providing that all disputes involving questions 
of fact shall be decided by the contracting officer, with the right of 
appeal to the head of the department “whose decision shall be final 
and conclusive” upon the parties thereto, a finding by the head of 
a department on a question of fact may not be set aside by the Court 
of Claims, unless it was founded on fraud, alleged or proved, by 
which is meant “conscious wrongdoing, an intention to cheat or be 
dishonest”; and a finding by the Court of Claims that the decision of 
the department head was “arbitrary”, “capricious”, and “grossly er- 
roneous” is not sufficient to justify setting it aside. 

3. The decision in the Wunderlich case resulted in the enactment by 
the Congress of Public Law 356, 83d Congress, approved May 11, 
1954 (68 Stat. 81, 41 U. S. C. 321-322), which reads as follows: 


* * * no provision of any contract entered into by the United States, relating 
to the finality or conclusiveness of any decision of the head of any department 
or agency or his duly authorized representative or board in a dispute involving 
a question arising under such contract, shall be pleaded in any suit now filed or 
to be filed as limiting judicial review of any such decision to cases where fraud 
by such official or his said representative or board is alleged: Provided, how- 
ever, That any such decision shall be final and conclusive unless the same is 
fraudulent or capricious or arbitrary or so grossly erroneous as necessarily to 
imply bad faith, or is not supported by substantial evidence. 

Sec. 2. No Government contract shall contain a provision making final on a 


question of law the decision of any administrative official, representative, or 
board. 


In explaining the reason for the new legislation, House Report No. 
1380, 83d Congress, 2d session (March 22, 1954), submitted by Con- 
gressman Reed of Illinois, from the Committee on the Judiciary, 
stated at pages 2 and 3: 


Prior to the Supreme Court decision in the Wunderlich case it was generally 
understood that the administrative decisions rendered under these disputes 
clauses were final and would not be reviewed by the courts unless the decision 
was fraudulent, or arbitrary, or capricious, or so grossly erroneous as neces- 
sarily to imply bad faith. However, the majority opinion in the Wunderlich 
case rejected arbitrariness or capriciousness as grounds for review and limited 
judicial review to the sole ground of fraud which is defined as “conscious 
wrongdoing, and intention to cheat or to be dishonest.” 

Since the decision of the Supreme Court in the Wunderlich case, no litigant 
before the United States Court of Claims or before any other court has been 
successful in establishing the mental state of fraud as defined in the majority 
opinion. Cases in which a plea of fraud could not be made have been dismissed, 
the Court of Claims in Palace Corporation v. United States (124 C. Cl. 545, 549) 
[1953] saying: 

* . La * * x ag 

“The Supreme Court in construing the standard form of article 15 has now 
limited the scope of decisions of heads of departments to cases in which positive 
fraud is alleged and proved. No fraud is alleged in this case. It would be a 
sheer waste of time and energies of the court and the litigants to hear evidence 
beyond the limits of the blueprint clearly drawn by the highest judicial 
authority.” 


* me * a * * * 


A principal change which the amendment effects in S. 24 is to restore the 
standards of review based on arbitrariness and capriciousness. 


The enactment of Public Law 356, 83d Congress, supra, requires a 
change in the wording of the standard form of Federal supply con- 
tract (Standard Form 32, general provisions (supply contract) ). 
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To that end the Administrator of General Services by letter of De- 
cember 13, 1955, distributed to the heads of Federal agencies for review 
a proposed revision of Standard Form 32 and requested comments 
upon the revision by the early part of 1956. 

It is recognized that revision of a part of a governmentwide stand- 
ard supply contract form is a substantial undertaking, encompassing, 
as it does, the coordination of numerous views and the resolution of 
many conflicting opinions. It is expected that the revision here in- 
volved will be put into effect in the near future. The absence of such 
a revision thus far apparently has not affected the operations of this 
Agency, since, as has been pointed out in answer to question 1 of 
section II, supply contracts in this Agency are relatively minor; and, 
as has been pointed out in answer to question 8 of section II, during 
1955 and 1956 the OA received no petitions for adjudications under 
the disputes clause in the standard form of Government contract for 
supplies. 


COMMUNITY FACILITIES ADMINISTRATION 


IIT. Separation oF Funcrions 


1. Not pertinent to CFA operations as statutes and executive orders 
vest authority in the Administrator of the Agency. 

2. As indicated in the answers to both parts I and IT of the ques- 
tionnaire the CFA operates its current programs by virtue of delega- 
tions from the Administrator of the Agency to the Commissioner, 
CFA. The latter, in turn, has redelegated that authority, within 
limits, to the heads of the regional offices. 

3 and 4. Not pertinent to CFA operations. See overall answer by 
Office of the Administrator. 

5. Insofar as CFA personnel are concerned, they are naturally re- 
sponsible for reporting any violations or possible violation of CFA 
contracts. Depending on the particular factual situation, subsequent 
investigation by the Agency’s Compliance Division. Upon request 
of the latter, CFA personnel lend assistance to the Compliance Divi- 
sion to the extent required. 

6. As indicated above, CFA does not possess investigative authority. 
It likewise does not possess prosecuting authority. 

7. (a) CFA does not have an independent review staff. 

(6) The Commissioner CFA and the regional directors CFA review 
and take into consideration the recommendations of their respective 
staffs in taking final action on applications for Federal aid under the 
various programs. Similar consideration is given also in the resolving 
of problems or questions which arise in connection with the fulfillment 
of the contract provisions covering the rendering of such Federal aid. 

(c) CFA looks to the Agency Compliance Division for the conduct 
of any investigatory work. It also seeks the advice of the Agency in- 
surance specialist on insurance matters. 

(d) The General Counsel of the Agency is charged with the respon- 
sibility of processing litigation matters relating to CFA. The Chief 
Counsel of CFA is responsible for the general legal work of CFA. 
All legal matters in their respective fields are referred to them for ad- 
vice or opinions. 
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(e) None other than as indicated in the answer to question 3 of part 
I of the questionnaire. 

8. All matters, except that in connection with section 4 of Public 
Law 352, 81st Congress, due notice and hearing must be accorded a 
public agency before the determination can be made that it did not act 
in good faith in either obtaining its planning advance or in failing 
to undertake the construction of the proposed public works within 
3 years after the public agency received the full amount of its ad- 
vance. 

9. Not pertinent to CFA operations. 

10. See overall answer by Office of the Administrator. 

11. To the limited extent that this question may apply to CFA, there 
is no formal procedure thereon. However, it is understood that the 
complete file record is to be made available and to be considered by the 
official who acts finally on any matter of this nature. 


LV. Inspection or Recorps 


CFA, as indicated in the prior answers to the questionnaire operates 
various programs designed to provide Federal aid primarily to the 
States and their political subdivisions, agencies and instrumentalities. 
In one program, the college housing program, loans can be made to non- 
profit educational institutions or corporations at the junior colle 
and higher educational levels. There are no main categories of writ- 
ten submissions voluntarily filed with CFA and there are no require- 
ments in CFA statutes covering the mandatory submission of docu- 
ments or reports. As a constituent unit, CFA is governed by the 
Agency policies covering inspection and production of its records. 
CFA otilizes the Agency’s Information Section to announce the ap- 
proval of all applications receiving favorable consideration. See 
overall Agency answer for replies to specific questions under this 
heading. 

V. Work oap AND STAFFinG Patrerns 


1. As indicated in the answers to the other portions of the ques- 
tionnaire, CF A’s operations do not involve rulemaking or the exercise 
of adjudication powers as those terms are contemplated in the Ad- 
ministrative Procedure Act and in this questionnaire. Consequently, 
there is no CFA workload or backlog of this kind. 

2. Not pertinent to CFA operations. 

3. Not pertinent to CFA operations. 

4. Not pertinent to CFA operations. CFA is constantly seeking 
ways and means to simplify and otherwise improve its operations 
under the various programs it conducts. Modifications are made in 
its application forms, in the provisions of its contracts with applicants 
and in the instructions and procedures for operations reflected in its 
manual issuances to its field and central office staffs. 

5. CFA does not have particular personnel engaged in rulemaking 
and adjudication as such. 


VI. Untrormity or ADMINISTRATIVE PROCEDURE 
Not pertinent to CFA. 
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VII. Ruwes ror Apmisstion To Practice AND For AVOIDANCE OF 
ConF.icts OF INTERESTS 


Not pertinent to CFA. 


VIII. Exemptions From tHe ADMINISTRATIVE Procepure Act 


Not pertinent to CFA. 
IX. Court Decisions Arrectine AGENCY FuNcTIONS 


Not pertinent to CFA as there have been no court decisions affecting 
its procedural functions. 


URBAN RENEWAL ADMINISTRATION 


III. Separation or Functions 


1. This question has been answered on an overall Agency basis by 
- Office of the Administrator. 

The slum clearance and urban renewal functions under title I 
of he Housing Act of 1949, as amended, except for some nondelegable 
authority, have been delegated by the Housing and Home Finance 
Administrator to the Urban Renewal Commissioner and the HHFA 
regional administrator within his respective region by delegations 
published in volume 20, Federal Register, page "428. ‘The Commis- 
sioner is further authorized under a published delegation (20 Federal 
Register 429), to (1) administer the provisions of section 314 of the 
Housing Act of 1954 with respect to grants for developing, testing, 
and reporting methods and tec hniques and carrying out demonstra- 
tions and other activities for the prevention and elimination of slums 
and urban blight; and (2) administer the provisions of section 701 
of the Housing Act of 1954 with respect to grants for urban planning. 
The published delegations have been amended from time to time by 
delegations published i in volume 20, Federal Register, page 4275; vol- 
ume 21, Federal Register, pages 1 468, 3 3038, 5385, “and 5471. 

The nondelegable powers ‘found in section 101 (c) of the Housing 
Act of 1949, as amended, are as follows: 
That, notwithstanding any other provisions of law which would authorize such 
delegation or transfer, there shall not be delegated or transferred to any other 
official (except an officer or employee of the Housing and Home Finance Agency 
serving as Acting Administrator during the absence or disability of the Admin- 
istrator or in the event of a vacancy in that office) the final authority vested in 
the Administrator (i) to determine whether any such workable program meets 
the requirements of this subsection, (ii) to make the certification that Federal 
assistance of the types enumerated in this subsection may be made available in 
such community, (iii) to make the certifications as to the maximum number of 
dwelling units needed for the relocation of families to be displaced as a result of 
governmental action in a community and who would be eligible to rent or pur- 
chase dwelling accommodations in properties covered by mortgage insurance 
under section 221 of the National Housing Act, as amended, or (iv) to determine 
that the relocation requirements of section 105 (c) of this title have been met. 

3. This question has been answered on an overall Agency basis 
by the Office of the Administrator. 

This question has been answered on an overall Agency basis 
by the Office of the Administrator. 
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5. The chief executive officials of the Urban Renewal Administra- 
tion participate in investigations only to the extent of initiating re- 
quests for investigation, They do not conduct the investigation nor 
prepare cases for prosecution. They would be involved in prelimi- 
nary consultation and conference only to the extent that the United 
States district attorney may require them as witnesses. There is no 
procedure for formal or informal hearings in connection with 
investigations in which such officials would participate. 

6. Chief executive officials do not participate in investigations be- 
yond requesting same and making available to the Compliance Divi- 
sion information relating to the investigation; nor do such officials 
participate in the prosecution stage. Such prosecutions are handled 
by the Department of Justice. The Sfemmeieaie Division is a unit 
of the Office of the Administrator of the Housing and Home Finance 
Agency and not a branch of the Urban Renewal Administration. 

(. As explained in answers to other questions, the Urban Renewal 
Administration does not have any formal hearing procedures. In 
connection with reviewing and making determinations on the basis 
of the Compliance Division investigation report, the Urban Renewal 
Administration uses the following advice and services to the extent 
indicated : 

(a) It has no independent review staff; 

(5) It does not use any bureau, office, or division which participated 
in the investigation ; 

(c) It has no other specialized or nonspecialized staff within the 
Agency which reviews such reports; 

(d) Its chief legal officer reviews and recommends action; and 

(e) There are no advisory groups existing for this purpose al- 
though it is possible that on an ad hoc basis an advisory group may be 
created. 

8. Since there are no requirements for a hearing before this Agency, 
all matters which are left to the discretion of the administrative staff 
are disposed of on an ex parte basis. 

9. Not applicable. ; 

10. Not applicable, since there is no statutory requirement regard- 
ing adjudication of cases to be determined on the record after opportu- 
nity for an agency hearing. 

11. There is no formal procedure regarding adjudicatory matters 
before this Agency. Matters which have been left to the discretion 
of the chief executive officials are decided after a review of all the 
material and relevant evidence on file before this Agency. 


IV. Inspecrion or Recorps 


1. In effect, all written submissions filed with the Agency are filed 
voluntarily. As explained previously, URA functions primarily 
through contractual relationship with the public bodies which are 
participating in the urban renewal program (or the urban planning 
assistance or demonstration grant programs). These programs are 
of local conception and local responsibility, and a local public body’s 
participation must be based on its voluntary decision to seek Federal 
aid for eligible projects. Thus documents submitted as part of the 
application procedure are voluntarily filed by the public body. Once 
the application is accepted by the URA, the public body may then 
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execute a contract with the Federal Government, which contract will 
detail the types of submissions which the URA will require during 
the planning and execution of the project concerned. 

The main categories of submissions so filed for urban renewal 
projects are: 

(a) Survey and planning application, including the application 
itself, survey area data, financial data, a report on local plans and 
programs, land use and topographic maps, budget data, and legal 
information. 

(6) Preliminary project report, including detailed land use maps, 
project characteristics data, project area delineation and eligibility 
data, maps showing proposed land uses and zoning changes, prelimi- 
nary estimates of land acquisition costs, reuse appraisal reports, relo- 
cation report, narrative report on the general plan and on positive 

rograms to prevent blight, reports on project costs and financing, 
Sneet data, and in addition, any legal data required. 

(c) Application for loan and grant, including the application 
itself, the urban renewal plan for the urban renewal area, land ac- 
quisition, relocation, property management, land disposition plans, 
and legal, financial, budget, and other pertinent data. 

(d) Requisitions for advance, loan, and/or grant payments under a 
Federal contract for financial assistance. 

(e) Periodic project development reports, including financial and 
budget reports, physical progress reports, and reports on property 
management and relocation. 

(f) Final submissions, including certificate of cost of noncash local 
grant-in-aid (if applicable), certificate of completion and of gross and 
net project cost, and requisition for final capital grant payment. 

Submissions filed by participants in the urban planning assistance 
and demonstration grant programs are similar to those filed by partic- 
ipants in the urban renewal program under categories (>) through 
(7) above, revised as necessary for application to the particular pro- 
gram, and consisting in the main of an application, cost and progress 
reports, and final cost certifications. 

2. All the documents listed above are required either expressly or 
implicitly by statute or by Agency rule to be submitted by partici- 
pants in the programs administered by URA. For example, the filin 
of a survey and planning application is supported by section 102 (d 
of the Housing Act of 1949, as amended, which states: 

No contract for any such advances of funds for surveys and plans for urban 
renewal projects which may be assisted under this title shall be made unless the 
governing body of the locality involved has by resolution or ordinance approved 
the undertaking of such surveys and plans and the submission by the local public 
agency of an application for such advance of funds. 

3. There are no matters filed by persons with the URA. As to mat- 
ters (such as the submissions documented above) filed by public bodies 
with the URA, these are not filed in a manner or in a place which 
could be considered as “available for public inspection.” Submissions 
are required for the purpose of determining such technical matters 
as eligibility of the public body for assistance under the provisions of 
pertinent legislation, and the use made of the submissions is generally 
confined to such technical examination by staff specialists, and to study 
by the Board of Review as a basis for making recommendations to the 
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Commissioner. Public inspection would be permitted with respect to 
such documents as are determined to be official records unless such 
inspection is prohibited under laws, orders, rules or determinations 
described in answers to questions 8 and 9 of section IV. For —_— 
such official records might include contracts between the Agency an 
local public agencies for title I financial assistance. 

4. Not applicable. See answer to question 3. 

5. The URA continually makes such information available by 
means of press releases. 

6. There is no such procedure. Because of the local nature of the 
urban renewal program and of the decisions made with respect thereto, 
officials of the locality concerned have the responsibility for making 
such public announcements. For the URA’s part, it requires, before 
entering into any contract with an LPA, that certain documentary 
evidence be submitted which assures that the filing of the application 
for Federal assistance is approved by a majority of the members of 
the governing body of the locality concerned. Since these officials 
are generally directly responsible to the electorate, it is felt that - 
plications when submitted have the sanction of representatives of the 
majority of the inhabitants and that at this stage local doubts as to 
the advisability of entering into a contractual relationship with the 
Federal Government have been resolved in favor of so proceeding. In 
addition, an LPA is required, by section 105 (d) of the Housing Act of 
1949, as amended, to hold a public hearing before any land can be 
ee for an urban renewal project assisted under the provisions of 
title L. 

The URA encourages public bodies to give the widest publicity to 
all aspects of its _— and actions with respect to urban renewal proj- 
ects (or urban planning assistance or demonstration grant projects). 

7. There is no vote taken on actions before the URA. 

8. This question has been answered on an overall Agency basis by the 
Office of the Administrator. 

9. This question has been answered on an overall Agency basis by 
the Office of the Administrator. 


V. WorkKLOAD AND STAFFING PATTERNS 


1. Rulemaking—In general, the workload and backlog of the 
URA in the exercise of its rulemaking powers concern the develop- 
ment of policies and procedures to reflect changes in legislation and 
to reflect case experience. A listing of the major items in the work- 
load and backlog follows. It should be noted that these items are 

resently in various stages of development and that most of them are 
eing worked on in parts, so that, to some extent, all the items listed 
represent both workload and backlog. 

42) Revisions in existing rules and development of new rules to 
reflect basic program amendments contained in the Housing Act of 
1956, including policies and procedures with respect to the prepara- 
tion of general neighborhood renewal plans, feasibility surveys, disas- 
ter area projects, relocation payments, real-estate tax payments, credits, 
and payments in lieu of taxes, LPA eligibility policies, and eligibility 
of local grants-in-aid and project areas. 
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(6) Development of policies and requirements governing urban 
renewal projects undertaken pursuant to basic program amendments 
contained in the Housing Act of 1954 (which broadened the concept of 
urban redevelopment to include rehabilitation and conservation activ- 
ities), including policies and procedures with respect to the urban 
renewal plan, rehabilitation and conservation activities, and applica- 
tion and financing procedures. 

(¢) Revisions in current policies and procedures to reflect growing 
case experience with respect to land acquisition, LPA administrative 
practices, requisitioning of temporary loan funds, relocation activities, 
land disposition contracts, and investment of idle project funds. 

(d) Revisions in the Guide to Urban Planning Assistance to reflect 
1956 amendments, and development of internal procedures incident to 
decentralization of urban planning assistance program administration 
to HHFA regional offices. 

In addition to the workload items listed above, the URA is con- 
stantly engaged in review and revision of existing rules, based on 
program experience and new knowledge of administrative techniques. 

Adjudication.—There is no backlog to speak of as far as the exercise 
of URA’s adjudication powers in the central office is concerned. The 
status report of the Board of Review dated February 1, 1957, shows 
the following workload : 

(a) Cases awaiting consideration by the Board: 


Nurvey and planning applicationii2 el 3 
Pralinsinary wrdbedt pepert oe or ist steep cio lacs 1 
STII, IR SEN UR ON ah i creda ioe sebiaeaeaienl 1 
Ia IN ene 3 


(2) Cases on which action has been withheld pending technical 
study : 


Survey and: planning appiication..2 collab ee + 

ee wetumibe rs tos 2. en. Jos cso eS thc dee lOOhadsedisshvienineceiens 2 
(c) Cases in process: 

SIE ceapecheneiegeaeceneatione 1 

Bparvey ana waning aprlicntion oe ee Ce SL 11 

maecneot eer reese wren ees et eo ae 5 

Contract amendnen test eS hl tb AER Phe gehen cee 11 


2. Rulemaking.—(Nore.—There are no rulemaking “proceedings” 
as such conducted by the URA. For the purposes of answering this 
question and those following, we are considering all the processes 
involved in the formulation and publication of a rule as “rulemaking 
proceedings”. ) 

The major steps in the formulation of a rule follow. It is impossible 
to present an accurate statement of the time required for each step, 
since time required will vary greatly depending upon the character 
and complexity of the rule to be established. For example, a rule 
such as one recently promulgated to exclude from eligible project 
costs the costs of constructing public as well as private off-street park- 
ing facilities may take as little as 2 weeks from idea conception to 
preparation for publication. On the other hand, rules such as those 
recently issued with respect to project completion may take as long 
as 2 years from idea to publication stages. 
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Step [Germination of idea that rule is needed (or current rule 
should be modified, amended, or repealed). ‘The sources of ideas are 
so diverse that it is impossible even in particular cases to estimate the 
time lapse. In the majority of cases, the need for a rule or rule change 
will develop over an indefinite period of time as the cumulative result 
of case experience. In others, the need will develop from congressional 
legislation, or out of the development of new professional techniques 
or stand: rds, or out of administrative determination that new rules 
will facilitate the work of the program, or ou. of demands of LPA’s. 

Step 17.—Determination of what the rule will be. In many cases, 
especially where rule changes are concerned, this step and step I will 
be merged. Step II may ~ olve anything from a simple determina- 
tion by a staff technician (as approved by the Commissioner) to a 
determination based on full-dress participation by all staff members, 
as well as the Advisory Committee and National Association of Hous- 
ing and Redevelopment Officials. Step II will also include the ancil- 
lary determination of what medium will be used for dissemination. 

Step I/7.—Preparation of draft copy of rule. Depending on the 
character of the rule, this step will take from 1 week to 1 month. 

Step 1V.—Distribution of draft copy among staff technicians for 
clearance. Technicians will either approve or make suggestions for 
revision. This step will take from 1 to 2 weeks. 

Step V.—Coordination of varying views of staff as noted on clear- 
ance copy, involving consultations and often the preparation of inter- 
mediate drafts. Impossible to estimate time lapse. 

Step V/.—Preparation of final draft copy, incorporating the results 
of step V. This step will take from 1 week to 1 month. 

Step VII.—Approval of Commissioner: 1 to 4 weeks. 

Step VIII.—Approval of Office of the Administrator (including 
Administrator, where required) : 1 to 4 weeks. 

Step 1X .—Publication : 3 weeks. 

Adjudication.—The number of steps required for the adjudication 
process will vary according to the question to be determined. For 
example, in the case of a survey and planning application, various 
questions of eligibility must be answered. The LPA first submits the 
application to the HHFA regional office. If the regional office decides 
all questions of eligibility in favor of the LPA, without reservation 
of any sort, the steps will be: 

Step I.—Regional office examination. 2 months. 

Step [1.—Clearance by Secretary of Board of Review. 1 week. 

Step 11T—Approval by Commissioner. 1 week. 

If the regional office makes a decision generally in favor of the ap- 
plication but questions whether certain technical standards have been 
met, the steps will be: 

Step /,—Regional office examination. 2 months. 

Step [1.—Clearance by Secretary of Board of Review. 1 week. 

Step [/7.—Determination of question(s) by staff technician(s). 
1 week. 

Step 1V.—Approval by Commissioner. 1 week. 

If the regional office makes a decision against the application, or 
makes no decision, or decides in favor of the application subject to 
various conditions, or subject to a policy determination (or mn any 

case if it isan application for loan and grant), the steps will be: 

Step 1.—Regional office ex: mination. 2 months. 
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Step 1].—Board of Review examination. 2 weeks. 

Step I/J.—Approval (or disapproval) by Commissioner. 1 week. 

In any one of the above cases, if a question involving relations with 
one of the other HHF A constituents is concerned—such as a question 
of coordination with the Federal Housing Administration or the Pub- 
lic Housing Administration—there will be added as a final map the ap- 
proval of the Administrator. Time will vary depending on the prob- 
lem raised. 

There are no statistics available on the longest and shortest proceed- 
ings during the years 1955 and 1956. 

3. See question 13 of part I for the number of rulings issued during 
the years 1955 and 1956; for reasons explained above, it is impossible 
to estimate the number of rules started in those years. Question 26 
of part II gives the number of decisions made in cases involving 
project applications and project terminations in the years 1955 and 
January to September of 1956. 

Since the URA’s predecessor was established only 7 years ago, no 
procedures have been established of such a fixed or permanent nature 
as to be susceptible of “change” in the strict sense of the word. In- 
stead, “changes” which have been made during these years can be 
more accurately described as transitional stages in the long- range 
development of appropriate and workable procedures. The main 
development has been in the direction of decentralization of the URA’s 
functions to give more authority and responsibility to the HHFA 
regional offices. This change is still continuing. The URA has also 
been workin g over the years ‘toward minimizing procedural and paper- 
work requirements. In both cases, the aim has been greater efficiency 
and the facilitation of the work of the program, and in both cases the 
changes have been the result of case experience, experimentation, and 
the development of new methods of administration. 

As one example, the URA has been in the process of decentralizing 
the work of the urban planning assistance program administration. 
This program was established by the Housing Act of 1954, and for 
the first few years, the number of applications was relatively small, 
and the experience in this type of activity so limited, that all projects 
were administered in the central office where a small urban planning 
assistance staff, consisting of experienced planners working as an inte- 
grated unit, was able to ‘work out, with the help of other URA tech- 
nicians and administrative personnel, the policies and procedures to 
govern the administration of the urban planning assistance program. 
As experience was gained, policies and requirements based on these 
experiences were established to the point where a sufficient body of 
materials was available to guide regional office staff members in proc- 
essing applications and giving advice and guidance to planning 
bodies. At this st age, regional offices were given unlimited responsi- 
bilities over urban planning projects, and as more experience is gained, 
greater responsibility and authority in this area will be given to the 
regional office staff. The advantage of transferring these functions 
to the regional offices, it is felt, is that the regional staff is in closer 
touch with the actual project situation, and is more easily available 
for consultation with planning bodies carrying on urban planning 
programs. 
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5. Urban renewal staff in the regional offices consists of the follow- 
ing classes of personnel, all of whose functions are adjudicatory : 


Regional directors. and assistant@..o 15 sseme ek 14 
Fiscal officers and SDR Y Sts ann cnnimniniisigtee~apniseempespnedieaiee 12 
Be RP CCU ERE Ve itinn dois ccnivenseincenicanieateiianinnedies aiameiienaeiomnmaisteen ian 37 
FTI ences ccn int ceets peng aceagegtetidin te oelageingeaecimmnd a aimamntdceemea men 20 
Cotes : epetialiotO.n 20 Lee ee ee a SS 4 
Rebabilitation. specie linte.2c.ci dics cass. sea 4 
Real-eatate OFCaTS. G1 : GOVINO cet cchtidencipnaitinadettals tacts 20 
Relocation and property management advisers__.__.__._-__.__-___-__-___-__-___ 9 
Se © Wr TNC COUN pete echoes tenia onnc nent aenairagie oricinnetgnsansncsovenan eaten 6 
einer as Ee a ae ee ee 35 
TRON Risi ss ote re scdteuienie ed Gaels LUE ee ae ae 12 
Secretarial and clerical... stats ncncisanesadiddesintnesaeaeaees 61 

Poe LS” Enel ad etceceenta tint oceans arenes eaasigse teed tian 234 


In addition, other regional staff personnel (such as lawyers, econ- 
omists, finance analysts, and administrative personnel) spend some 
of their time on urban renewal matters, but records as to proprotion 
of their time spent on urban renewal matters are not available. 

As for central office staff, the following tabulation of number of 
personne] in each class engaged in rulemaking and adjudication pro- 
ceedings is based upon estimates of man-hours devoted to each func- 
tion. For example, each of the persons in the class entitled “Com- 
missioners, Assistant Commissioners, and Deputies” (a total of eight) 
are engaged in both rulemaking and adjudicatory functions. How- 
ever, an analysis of time spent in the exercise of each function indi- 
cates that a proportion of 3-1 hours would approximately describe 
the breakdown of functions for the class as a whole. Thus for pur- 
poses of answering this question, we have determined that 6 of the 
Commissioners, etc. are engaged in rulemaking and 2 are engaged in 
adjudication. 


Total num- Rule- | Adjudica- 
ber in class making tion 


Commissioner, assistant commissioners, and deputies 
Directors of technical branches 
MI CINE inc ipdinscev eerie tae easncclacage Tice eedegeahliatiealleadbaadiaednaaaibel 
RS FORE COUT GI oe anc cdcctkdcncceccccatatetetbsabbectes 
eC, ee ee = 
Secretary, Board of Review 
ORS SIS CEE ink ac dckckncddandinebecnddbabitbosden 
Technica] standards coordinator 


Real-estate adviser 
sk Liki cn dinsctndidcbdnccustiendnbcsedawend estan 
a aiainin cite th dh callin ish aaa iin etic A aie 
Relocation advisers. ........-......--..-.-- 

ee, snibinp ienidplamiahlan - 
Analysts (fiscal, management, program). 
Secretaries 
Clerks 








oo 
oe BA bo G9 9 et OS Ont et et Ot mt OO 


on Sos or toro 


al eine ant tee elieiiieal saad 114 | 


& 
oy 
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VI. Untrormiry or ADMINISTRATIVE PROCEDURE 


1. No specific attempts have been made to conform URA procedures 
to those of other governmental agencies. Procedures which have 
been established by URA have been developed in response to the 
specific needs of the URA, the functions of which are, in most ways, 
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unique to it. However, where another agency has developed a pro- 
cedure which appears capable of adaptation to the URA’s uses, and 
where such an adaptation appears desirable or beneficial, the URA 
will adopt the procedure with such modifications as are deemed 
feasible. 

Although no specific attempts at uniformity are made, uniformity 
is indirectly accomplished (insofar as possible and appropriate) 
through the influence of professional societies and journals in the fields 
of public administration, management, and technical areas involved 
in URA programs. URA personnel concerned with the development 
of procedures are encouraged to maintain contact with developments 
in o profession by means of these societies and journals. 

2. In general, as explained above, the problems encountered in any 
attempt to make procedures uniform with those of other agencies arise 
from the unique nature of the agency’s functions and programs. 


. There are no specitic statutory procedures pertaining to the ad- 
ministrative functions of this agency. 


VII. Ruites ror Apmisstion To PRAcTICE AND FOR AVOIDANCE OF 
ConF.ict oF INTERESTS 


This part of the questionnaire has been answered in its entirety on 
an overall agency basis by the Office of the Administrator. 


VIII. Exemptions From tHe ADMINISTRATIVE PROCEDURE ACT 


This part of the questionnaire has been answered in its entirety on 
an overall agency basis by the Office of the Administrator. 


LX. Courr Decisions Arrectine AGENCY FUNCTIONS 


There have been no court decisions affecting Agency procedural 
functions. 


FEDERAL HOUSING ADMINISTRATION 
III. Separation or FuncrTions 


1. The Federal Housing Administration was created by the 
National Housing Act, approved June 27, 1934 (48 Stat. 1246; 12 
U. S. C. 1702), and amended by subsequent acts of Congress. Its 
purposes and the powers assigned to accomplish these purposes have 
been assigned wholly by statute. 

Only in the broadest possible meaning of the terms does the FHA 
exercise “legislative” or “judicial” functions. It is a nonregulatory 
agency, exercising its functions through contracts with private lend- 
ing institutions particip: iting in its programs. It may sue or be sued 
like a private business or ganization, and, consequently, its rulings or 
decisions are not mandatory unless or until sustained yacourt. Its 
functions are administrative i in nature, although the authority (under 
sec. 512 of the National Housing Act) to deny the benefits of partici- 
pation in FHA programs to certain persons and firms (an adminis- 
trative procedure) may be compared in some respects to case adjudi- 
cation (the exercise of judicial powers). 





| 
| 
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The power required to be exercised by the chief executive offi- 
sats has bent to a considerable degree, delegated to subordinates. 
Many matters relating to internal management, particularly con- 
cerning personnel and “employee relations, general services functions 
and certain aspects of budgeting and accounting, have been nseigned 
to an executive officer—the Assistant Commissioner for Administre 
tion. The Assistant Commissioner for Programs and the Assistant 
Commissioner for Operations each assume, on behalf of the Commis- 
sioner and the chief executive officers, management and other respon- 
sibilities in areas as indicated by their respective titles. 

Subordinates to whom subdelegations are made have detailed in- 
structions and procedures for the exercise of their power or authority. 
Thus the powers are largely exercised by the superior even though 
much of the routine work involving the exercise of powers may never 
come to the personal attention of the superior. 

Directives and procedures issued in the name of the Commissioner 
are the product of employee effort under proper supervision, direc- 
tion, and guidance. By confining his personal determinations to the 
novel and complex cases and by regular meetings with his chief execu- 
tive officials at which they report their activities, the Commissioner 
exercises his powers and authority directly or provides close super- 
vision, instructions, and guidance to those exercising delegated powers 
and authority in his behalf. 

The FHA has no investigative and prosecuting duties like those 
of regulatory agencies. 

Some of the matters considered under section 512 of the National 
Housing Act and the regulations issued pursuant thereto are the re- 
sult of ‘compli 1ints lodged by dissatisfied mortgagors or purchasers, 
by competing manufacturers, producers, builders, or from other out- 
side sources. Still others arise as a result of the inspection and audit 
procedures of the FHA. In any event, as pointed out in the answers 
to part IT (adjudication), the Director must conduct administrative 
inquiries and consider whether there is evidentiary support for the 
complaint and if so, whether such evidence relates to one of the three 
statutory bases which permit the Director to deny the benefits of par- 
ticipation. If the Director’s inquiries through local contacts disclose 
facts which seem to warrant investigation, he can make a recommen- 
dation for such investigation. The Compliance Division of the 
parent Housing and Home Finance Agency, which handles such mat- 
ters for the FHA, will upon request make an investigation or request 
the FBI to make an investigation to develop information for the 
guidance of the Director in taking administrative action. 

The FHA has no prosecuting “duties of the character possessed by 
regulatory agencies. The Director conducts an informal hearing in 
the nature of an interview and considers the facts st: ited, in relation 
to what has been ascertained through other sources of information. 
If, in the opinion of the Director, the preponderance of the evidence 
is against the party being heard, such party is deprived of the bene- 
fits of participation in FHA programs and is so notified. 

4, Investigation activities are completely separate from adminis- 
trative hearings and decisions, since investigations are conducted by 
officers and agents outside the FHA. As explained in the answer to 
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the preceding question, FHA has no prosecuting duties as it is a non- 
regulatory agency with contracting functions, and its decisions are 
subject to review by the courts. 

5. Chief executive officials of the FHA regularly initiate (request) 
investigations but take no part in conducting them. Upon the com- 
pletion of an investigation, chief administrative officials participate 
in informal hearings for the purpose of determining the proper course 
of administrative action, but the FHA does not prosecute or prepare 
‘ases for prosecution. 

6. Since the FHA does not conduct investigations and since it has 
no prosecuting duties or functions, the adoption of special procedures 
of the nature contemplated by question 6 are not necessary or indicated. 

7. If, as a result of affording an opportunity to be heard there is a 
determination unfavorable to the interested person or firm, the Director 
submits a report of the action to Washington headquarters setting 
forth all pertinent information regarding the case in sufficient detail 
fully to disclose the basis on which the determination was made and 
the justification therefor. These reports come to the FHA Assistant 
Commissioner for Compliance who reviews them primarily to make 
sure that there is uniformity of treatment in the various regional 
areas. The Director may also transmit the facts to the Compliance 
Officer requesting advice and guidance before action is taken. 

8. There are no matters which FHA is authorized by law to dispose 
of on ex parte basis. All adjudicated actions are taken only after due 
notice and affording an opportunity to be heard. 

9. This question appears to have no application to FHA proceed- 
ings. When the opportunity to be heard is afforded, the party in- 
volved is personally facing the Director across the table and there 
exchanging views or presenting his side of the case. 
sons have an opportunity to participate, although the FHA has no 
authority to subpena witnesses. 

10. The FHA has had no occasion to interpret title 5 United States 
Code, section 1004 (c) inasmuch as it has no application to FHA 


operations. 


Interested per- 


11. The FHA Director handles the adjudication in a section 512 
action. The statute contains no provision for 
record and no record of the proceedings is kept, 
may take such notes as they desire with respect to the proceedings. In 
the event of a decision unfavorable to the interested person or firm, 
the Director must submit a report to Washington headquarters setting 
forth all pertinent information regarding the case in sufficient detail 
fully to disclose the basis upon which the determination was made and 
the justification therefor. 
have some material as the basis for his report, but not a precis of the 


adjudication on the 
although the parties 


This in effect requires that the Director 
nature contemplated by this question. 
[V. INsrecrion Or Recorps 


The operations of the FHA do not require the filing of matters of 


the character mentioned under this heading. The rules and regula- 
tions issued by the Commissioner prescribe the conditions under which 
the Commissioner will enter into contracts to insure loans and mort- 
gages. These conditions, growing out of contractual relationships, 
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are of interest to and affect only those lending institutions which 
choose to accept them and to pay the required fees and premiums to 
receive the benefits under the several insurance programs. Although 
this material is of no interest to the general public, it is available to 
the public through publication in the Federal Register and any person 
may, upon request, receive a copy of the rules and regulations covering 
any insurance program. 

The public receives regular information regarding FHA activities 
through speeches given by the chief officials of the Administration, 
trade magazines, newspaper accounts, and other information mediums. 
Copies of most of these materials are available upon request made to 
the public information office of the FHA, which also has available for 
distribution various publications, brochures, and pamphlets covering 
all phases of the FHA’s activities, 

Mortgage-loan applications, credit data, and similar information 
are filed with the FHA and disclose intimate details of the business 
operations of the applicant. Such information is confidential as to 
all persons other than the contracting parties. Such materials as have 
been deemed not confidential have been declared part of the official 
records and thus available for inspection by the public. The mate- 
rials which have been identified as official records are set out in the 
Code of Federal Regulations (24 C. F. R. 200.1). 


V. WorkKLOAD AND STAFFING PATTERNS 


Most of the rulemaking occurs after amendment of the National 
Housing Act prescribing the basic contractual requirements. It is 
also necessary to make adjustments in the rules and regulations, from 
time to time, setting forth the terms and conditions under which the 
contractual relationships will be entered into by the Commissioner. 
This rulemaking, the extent of which depends in large measure upon 
the character of the statutory change, is, whatever its volume, com- 
pleted promptly after the statutory change, usually within 2 or 3 days 
thereafter. 

A proposal to refuse the benefits of FHA participation is of vital 
importance, and must be handled with dispatch. Further, since the 
evidence has been marshaled before a party receives notice of a pro- 
posed debarring action, the actual opportunity to be heard takes com- 
paratively little time. 

As a result of the foregoing, there is no workload or backlog in 
connection with the FHA’s rulemaking and adjudication activities. 
Consequently, no change is indicated with respect to the procedures in 
either of these areas. The Housing Act of 1954, containing section 
512, was approved August 2, 1954. From that date to January 8, 
1957, the 75 regional and insuring offices brought a total of 221 pro- 
ceedings under section 512. In 174 instances, involving 81 firms and 
233 individuals, the preponderance of the evidence indicated that the 
parties should be deprived of the benefits of participation, and their 
names were entered on the section 512 contro] list. 

The rulemaking and adjudication activities of the FHA are not of 
such volume or nature that it is possible to designate the number and 
kinds of personnel engaged therein, as would be possible in a regula- 
tory agency. 
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To the Federal Register citations listed in connection with the reply 
to question 13, under Part I: Rulemaking, should be added the cita- 
tions November 11, 1955, December 6 and 20, 1956, thus covering all 
material published in the Register during 1955 and 1956. The 33 
transmittals signed by the Commissioner during the said period en- 
compass some 267 changes in the rules and regulations, indicating how 
the Commissioner’s exercise of disc ‘retionary statutory authority en- 
ables prompt and effective adjustment to various demonstrated needs. 


VI. Untrormiry or ADMINISTRATIVE PROCEDURE 


As reflected by several answers elsewhere in this questionnaire, the 
administrative functions of the FHA are largely performed pursuant 
to specific statutory authority applying only to the FHA. The au- 
thority and functions of the FHA are such that there is little area in 
which efforts to achieve procedures uniform with those of other agen- 
vies of the Government would appear to be feasible or of particular 
value. 


VII. Ruwes ror Apmisstion to PRAcTICE AND FoR AVOIDANCE OF 
ConFLICT OF INTERESTS 


Not being a regulatory agency, the FHA has no rules for admission 
to practice or for representation. The answers to Part I: Rulemaking, 
indicate the manner in which the FHA takes cognizance of views and 
suggestions, which procedure ad tt no formal representation. The 
portion of section 512 of the National Housing Act which permits a 
person or firm “to be represented by counsel” involves no formal pro- 
cedure. The mere statement of the person or firm being heard that 
named counsel is authorized to represent them is sufficient. 

The FHA has formulated such policies and instructions covering 
outside activities and the relationship of former employees with the 
Administration as appear to be indicated by the character of its op- 
erations. There has, therefore, been no particular attempt to make 
this matter uniform with other agencies of the Government. The 
handbook for employees provides in part as follows: 


The FHA policy on outside activities specifically prohibits any employee from 
engaging in outside employment or outside activities, as described here, without 
first obtaining approval from the Director of Personnel. 

Under the standards of the FHA policy, outside activities may be divided into 
two broad categories, outside employment and outside interest. 

Outside employment is any compensatory assignment other than FHA employ- 
ment (excluding only an assignment with a Reserve component of the military 
forces). 

Outside interest is any direct or indirect interest or activity that can reason- 
ably be construed as being in conflict with any interest of the FHA. 

In general, a Government officer or employee is prohibited by law from doing 
the following things: Acting on behalf of the United States in transacting 
business with any person or firm for which he is an officer or agent, or in which 
he is directly or indirectly interested; engaging in any undertaking in which his 
personal interest can conflict with his offiical duties; receiving any compensa- 
tion or gratuity for services rendered in connection with the prosecution of any 
claim against the United States; directly or indirectly receiving any compensa- 
tion for services rendered by him or any other person in relation to any con- 
tract, claim, or other matter in which the United States is a party or is directly 
or indirectly interested; or receiving any salary or contribution in connection 
with his services for the Government from any outside source. 
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Each FHA employee is required to complete an outside activities report form 
(FHA form 848) (1) at the time of entrance on duty, (2) when the nature or 
scope of the approved actiyity is being permanently discontinued or changed, 
(3) when the employee wishes to enter into any outside employment or activity 
that has not been specifically approved, and (4) when he is specifically in- 
structed to do so, even though no change in his approved outside activity is 
contemplated. 

An employee’s decision to include or exclude a specific interest or activity in 
this report should not hinge on whether it is maintained or carried on for profit, 
or whether it is maintained or carried on for himself or on behalf of another. 
The decision should be made only on the basis of whether or not that interest or 
activity would appear to conflict, now or in the future, with the proper and 
impartial exercise of responsibility. 

Upon approval from the Director of Personnel, employees may engage in some 
types of outside employment, provided the work will not in any way impair their 
cffi-‘iency as FHA employees or subject the FHA to criticism. 

An employee may not, of course, engage in any outside activity during office 
hours, except when annual leave or other appropriate leave has been granted. 
Such leave is granted for performance of outside activities only when entirely 
convenient to the office and when it would have been granted anyway for other 
purposes. 

KHA employees’ names may not be used by any firm or organization unless 
approval has been obtained from the Director of Personnel. This prohibition 
covers Names on letterheads, on office doors, and in business directories. 


Supplementing the policy on outside activities in general have been 
certain policies and standards established for particut: uw types of ac- 
tivities covering such matters as personal real-estate transactions, out- 
side affiliations or assignments in the fields of mortgage lending, 
building construction, and real estate, outside practice of law, , Specu- 
lation, writing for publication, and speaking engagements. 


So far as the relationship of employees with FH ‘A is concerned, the 
handbook provides as follows: 


Former employees of the Federal Housing Administration frequently engage 
in mortgage-financing, real-estate, or other activities connected with housing and 
insured-mortgage financing. Occasionally, they serve as consultants to persons 
whose work is in these fields. 

Former employees, despite their acquaintance with members of the FHA 
staffs, are not to enjoy a position of advantage in their dealings with this 
agency, and are not to be accorded any treatment other than that given to all 
others in the same line of business. They are not to be given any advance 
information concerning decisions to be made; nor may they be placed in a posi- 
tion of appearing to have, or actually having, any knowledge not at the same 
time available to everyone else. They are not to have preferential access to any 
of our offices, and are not to be afforded any privileges not also at the disposal 
of others. Furthermore, cases or projects in which other people are the prin- 
cipals are not to be discussed with a former employee without evidence that the 
former employee is the authorized agent of the principals in question. 

The privilege of appearing before FHA offices is, of course, available to all 
citizens, except those specifically denied the privilege by the so-called conflict- 
of-interest statutes. Any FHA employee who expects to leave the Administra- 
tion to enter into a business that will involve dealing with the Federal Housing 
Administration should pay particular attention to the provisions of title 5, 
United States Code, section 99, and title 18, United States Code, section 284. 
These statutes have the effect of placing certain limitations for a period of 
2 years on former Federal employees with respect to their relationships with 
agencies or departments with which they have been connected. 

Determining whether a former employee may properly appear before the 
agency in a particular case depends primarily upon facts best known to the 
former employee himself, and the FHA is not in position to furnish him a final 
determination concerning his compliance or noncompliance with the statutory 
limitations. Owing to the possibility of criminal prosecution for improper ap- 
pearances, former employees may wish to consult their own attorneys regarding 
specific transactions. 
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VIII. Exemptions From ror ApMINISTRATIVE Procepure Act 


Almost all of the functions of the FHA are exempt from the pro- 
visions of the Administrative Procedures Act, except those covered by 
section 3 of such act relating to public information. 

In section 2 of the Administrative Procedure Act, subparagraph 4 
exempts from the definition “agency” certain functions which are 
temporary in nature and related to the war effort, as well as other 
enumerated functions. Among the latter are two having to do with 
the National Housing Act, section 603 (12 U.S. C. 17 38), relating to 
insurance of mortgages on 1- to 4- family units, and section 609 (12 
U.S. C. 1744), rel: ating to insurance of loans to finance the manu- 
facture of houses, both under title VI, cov ering war-housing insurance. 

Section 4 of the Administrative Procedure Act, having to do with 
rulemaking, contains a broad exception to its requirement ; namely, 
“any matter relating to agency management or personnel or to public 
property, loans, grants, benefits, or contracts.” This exception is 
intended gener ally to cover the proprietary functions of the Federal 
Government. The exemption would relate to rules in relation to 
Commissioner-held property acquired after issuance of debentures 
after default on mortgage obligations, which is public property. 
Also within the exemption w ould be the rules rel: ating to the FHA 
guaranty of loans, since they are matters relating to public loans. 

The adjudication provisions of section 5 of the Administrative Pro- 
cedure Act are not applicable to the FHA. The administration of 
loan programs traditionally has never been regarded as adjudicative 
in nature. The exclusion of these functions from section 5 and, 
therefore, also section 7, on hearings, and section 8, covering decisions, 
is accomplished by the phrase w hich limits the application of section 
5 to “adjudication required by statute to be determined on the record 
after opportunity for an agency hearing.” 

Section 512 provides for an “opportunity to be heard,” limited to 
three well-defined areas, but this section is not within the purview of 
section 5 because one of the precedent elements is lacking—the “ad- 
judication” is not required by statute to be “on the record.” 

Section 10 of the Administrative Procedure Act relating to judicial 
review makes such review applicable except so far as “agency action is 
by law committed to agency discretion.” Section 512 of the National 
Housing Act is couched in discretionary terms, providing that the 
Commissioner is authorized to refuse the benefits of participation, 
but not making such refusal mandatory. 

Thus freeing functions of a proprietary nature, in order to improve 
the position of the Government when it is operating in an area and 
along lines similar to a business enterprise, reflects the intentional 
and traditional position of the Congress in this connection. Much of 
the past success of the FHA in its day-to-day operations can be traced 
to the fact that it is unfettered by detailed and complicated adminis- 
trative methods. Only by simple and flexible procedures can the FHA 
promptly and effectively adapt its operations to meet the changing 
financial, social, and economic needs and trends which characterize the 
national scene. 
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IX. Courr Dectstons Arrectinc AGency Funcrions 


There have been no major court decisions affecting FHA procedural 
functions either under its rules and regulations or in connection with 
adjudications under section 512 of the National Housing Act. 

The court decisions which have been handed down relate principally 
to whether in varied factual situations the actions taken by the Con. 
missioner were proper, i. e., whether his interpretations of contractual 
rights and obligations were correct. 


PUBLIC HOUSING ADMINISTRATION 
III. Separation oF FuNcrTions 


1. In general, powers exercised by the PHA in carrying out the 
programs assigned to it are executive (administrative) in nature. In 
its program activities the PHA engages in rulemaking and adjudica- 
tions only in the broad sense described in the introductory note of the 
questionnaire. In nonprogram activities, such as handling of claims, 
procurement functions, and internal administration, the powers exer- 
cised are those applicable to agencies generally, and therefore are not 
included in the summaries below. 

(a) Executive (administrative) 

(1) Powers enabling the PHA to administer the program of financial 
assistance to States and their political subdivisions in providing low- 
rent housing for families of low income, and to operate and dispose of 
Federally owned low-rent housing projects, have been assigned to the 
PHA by the United States Housing Act of 1937, as amended (42 
U.S. C., see. 1401 et seq.), and 1947 Reorganization Plan No. 3 (42 
U.S. C., sec. 1403n). In connection with the program of financial 
assistance, these include in general: power to deal with local public 
agencies; to formulate or approve contract provisions for use in pro- 
viding such financial assistance; to enter into contracts for financial 
assistance; to make loans, pay annual contributions, and take such 
other actions as the contracts require of the PHA; and to take steps 
necessary to insure performance by local public agencies of their obli- 
gations under such contracts. In connection with federally owned 
low-rent projects, the powers include in general : power to manage and 
operate such project; lease them to local public agencies for operation ; 
convey projects to local public agencies; contract with such agencies 
in connection therewith; and take steps necessary to insure perform- 
ance by local public agencies of their obligations under leases or other 
contracts. 

(2) Powers authorizing the operation and disposal of federally 
owned war housing (Lanham Act, as amended, 42 U. S. C., sec. 1521 
et seq.) and of federally owned defense housing (Defense Housing 
and Community Facilities and Services Act of 1951, 42 U.S. C., see. 
1591 et seq.) assigned to the Housing and Home Finance Administra- 
tor, have been delegated to the PHA Commissioner. In general, 
these include power to manage and operate projects, to lease them to 
local public agencies for management and operation, to convey them to 
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local public agencies or private persons, to contract with such agencies 
or persons in connection therewith, and to take steps necessary to insure 
performance of obligations under such leases or other contracts. These 
programs are in an advanced stage of liquidation. 


(6) Legislative (rulemaking) 
The PHA has general grants of power to issue rules and regulations 


in carrying out the powers summarized in answer to (a) above. See 
answer in question 1, part I of questionnaire, Rulemaking: 
(c) Judicial (case adjudication) 

See answer to question 1 (a), part II of questionnaire, Adjudication. 

2. All powers of the PHA Commissioner are delegated to the Deputy 
Commissioner. The Commissioner’s rulemaking powers are not other- 
wise delegated. Executive (administrative) powers are to a large 
extent delegated to the various Assistant Commissioners and other 
operating officials in the central office, to regional directors and their 
assistants in the regional offices, and to housing managers and their 
assistants in the various projects. Regarding adjudication, see answer 
to question 1 (c), part IT, of questionnaire, Adjudication, for a state- 
ment of the delegation of powers. 

3. The PHA has no inv estigative or prosecuting duties specifically 
assigned to it. Its activities of this nature are performed as occasioned 
by tort claims, loss or damage to PHA property, claims of discrimina- 
tion in employment, complaints or reports indicating improper prac- 
tices (such as illegal, fraudulent, dishonest, unethical or grossly negli- 
gent action) on the part of employees, or otherwise in connection with 
any agency activity. Where litigation (civil or criminal) is appro- 
priate, the PHA does not prosecute its suits directly, but refers them 
to the Department of Justice and assists that agency. 

4,5,and 6. Tort claims: Investigations are made as a routine matter 
of all occurrences of personal injury or property damage, by employees 
designated for that purpose. Their reports, without any expression of 
opinion as to liability, are submitted to the legal counsel, who makes 
a review and prepares a written opinion. The opinion includes a dis- 
cussion of the facts and the law, and findings and a recommendation 
of award or denial. Final decision is made by the regional director 
in field cases, and by the Comptroller in central office cases. 

Loss or damage to PHA property : The Property Survey Committee 
investigates the case and makes a recommendation to the property 
survey ‘officer as to the fixing of responsibility or relief from respon- 
sibility. Before entering a recommendation that an employee was at 
fault the Committee must offer him an opportunity to be heard. The 
final decision is made by the property survey officer. 

Complaints of discrimination in employment: The employment 
policy officer, or his deputy, or a designee who investigates may also 
conduct a hearing; findings of fact and a recommendation of pro- 
posed resolution of the case are made by the employment policy offi- 
cer: and if the complainant does not request referral to the President’s 
Committee, final decision is made by the employment policy officer. 
Where referral is requested, final decision is made by the PHA Com- 
missioner after receipt of an advisory opinion from the Committee. 

Complaints or reports indicating improper practices: The special 
assistant to the Commissioner (Compliance Office) initiates and out- 
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lines the procedure for the investigation, reviews the results, and 
makes recommendations to the PHA Commissioner concerning action 
to be taken; and where further administrative action is involved, he 
serves as an adviser or consultant as called upon. In cases of adverse 
personnel action, written notice of charges and of opportunity for 
reply is given by the Assistant Commissioner for Administration, 
and the final decision is made by the PHA Commissioner. 

The PHA has no hearing officers. Some PHA procedures for 
devi ‘ision of claims, complaints or appeals provide that the official 
making a particular decision shall use the advice and and services of 
others. For example: The procedure for adjustment of employees’ 
grievances provides that the Performance Rating Appeals Board 
which hears the : appeal shall submit its findings of fact and a recom- 
mendation to the Commissioner or to the regional director for final 
decision. These are independent boards, not part of any functional 
subdivision of the PHA. See also answer to questions 4, 5 and 6 
above. 

Also, in various areas of program activity in which decisions are 
required to be made by the Commissioner or other official, the proce- 
dures or instructions provide that recommendations be submitted by 
the regional director or by a particular operating official. For ex- 
ample: Where an operating budget submitted by a local authority 
for PHA approval is such as to require action by the Commissioner, 
the procedure provides that the regional director shall make a recom- 
mendation to the Assistant Commissioner for Management, who shall 
review the proposal and submit his recommendation to the Commis- 
sioner (Low-Rent Housing Manual, sec. 401.1A, as amended by cir- 
cular of December 5, 1956, Approval of Operating Budgets—Proj- 
ect). Where a project engineer has recommended disapproval of a 
change order for a construction contract, for which a local authority 
must obtain PHA approval, the procedures provide for review of the 
facts by the construction chief and regional attorney, whose joint rec- 
ommendation shall be presented to “the appropriate regional office 
official for decision (Low-Rent Housing Manual, sec. 216.154). 

8,9,10 and 11. These questions appear to relate to matters in which 
an agency has the function of resolving disputes or issues between 
opposing parties. Since the functions of the PHA are not of this 
character, these questions are inapplicable to it. 


LV. Inspection or Recorps 


Submissions voluntarily filed with the PHA include applications 
for program reservations and for preliminary loans, and requests for 
advances of funds, by local housing authorities; requests for transfer 
and relinquishment, or for purchase, of federally owned housing; 
applications for tenancy in federally owned housing; various types 
of claims, complaints or appeals; and applications to make PHA 
records available. 

2. Local housing authorities having contracts for financial assist- 
ance for low-rent housing are required to file with the PHA various 
kinds of documents and reports. The main categories are: 

Contracts and agreements (such as construction contracts, utilities 
contracts, cooperation agreements, ete.). 
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Development program (consisting of documents showing number 
and kind of dwelling units to be constructed, juistification for the site 
selection, estimate of total development cost, compliance with all 
statutory requirements, economic feasibility of the project, etc.) 

Site acquisition data (such as maps, land descriptions, options, 
etc.). 

Statements of income limits and rent schedules. 

Proposed budgets (for development and for operation). 

Data in support of requisitions for funds (such as certificates of 
purposes, depository agreements, etc.). 

Certificates of tenant eligibility. 

teports on equivalent elimination of substandard housing. 

Occupancy reports. 

Financial reports. 

Certifications of compliance with requirements of certain statutes 
pertaining to labor. 

The filing of some documents and reports is specifically required 
by provisions of the United States Housing Act of 1937, as amended, 

(42 U.S. C., sees. 1415 (7) (a) and (b), 1415 (8) (b), and 1416 (2)). 
Others are required by the PHA to insure compliance with the con- 
ditions and standards set forth in the act. 

3. Matters constituting official records are made available to persons 

properly and directly concerned, in accordance with PHA rule pub- 
lished in Code of Federal Regulations, title 24, section 300.1 (21 F. R. 
8456—3457). The term “official records” is defined in that regulation 
to mean— 
* * * documents which embody the official acts of the PHA and documents 
which are filed with the PHA pursuant to statute, PHA regulations, or contract 
with the PHA, as determined by the Director of the Production and Document 
Control Branch. It does not include memoranda and other reports which re- 
flect research and analysis preliminary to official action or which are otherwise 
merely part of the background upon which official action is predicated. 

4. None. 

5. Persons desiring to consult official records apply in writing to 
the director of the Production and Document Control Branch, who 
advises the applicant in writing either (1) of the time and place at 
which the records will be available, or (2) that the records are not 
available to the applicant, with a statement of the reasons for such 
decision (24 C. F. R. 300.2; 21 F. R. 3456-3457). 

With respect to final opinions or orders in the adjudication of cases 
and rules, such information (subject to the exceptions specified) is 
available at PHA regional offices, except for certain categories of in- 
formation which are available at the project offices (24 C. F. R. 300.2: 
21 F. R. 3457). 

6 and 7. Inapplicable to the PHA. 

8. Matters held confidential for good cause shown; those involving 
any function of the United States requiring secrecy in the public in- 
terest ; and matters relating solely to the internal management of the 
agency (Administrative Procedure Act, sec. 3; 24 C. F. R. 300.1, 300.2: 
21 F. R. 3456-3457). In addition, the release of information by the 
PHA to members of the public may, in particular instances, be re- 
stricted or prohibited by other statutes or executive order. (See for 
example, 18 U. S. C. 1905; Executive Order 10450.) 
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Classified defense information in the possession of the PHA is not 
available to the public (Executive Order 10501; 3 C. F. R.1953 Supp., 
p. 115). 

9. See answer to question 8 above. 


V. WorKLOAD AND STAFFING PaTrerNns 


The questions in this part are answered separately for rulemaking 
and for adjudications. 


Rulemaking 


1. Impossible to estimate (except insofar as workload may be in- 
ferred from answer to question 3 below) because rulemaking func- 
tions are dispersed throughout the central office. 

2. The major steps in PHA’s rulemaking proceedings may fall into 
more than one pattern, but the basic pattern is as follows: 

Any organizational unit of the central office, on its own initiative 
or on assignment, may initiate a proposal and present it in writing 
for consideration by other interested or affected organization units, 
This initial step may be accomplished in very simple matters in as 
little as 1 day. In other instances, several ‘eakh or even months may 
be required to develop a proposal which is expected to be generally 
acceptable. 

The second step is consideration and making of comments by the 
other units to which presented, including approval, conditional ap- 
proval, or disapproval. In some instances, where differences were 
determined and resolved during the initial step, this second step may 
be accomplished in 1 day or less. However, this step usually requires 
more than 1 week and frequently in excess of 2 aeeies At this point, 
the proposal may be withdrawn or may be generally accepted with 
the modifications, if any, which were agreed upon. 

If generally accepted, the proposal is submitted to the Commission- 
er’s Office for approval, which is the third and, except for publica- 
tion, the final step. The time required for this step varies according 
to the relative urgency of the particular proposal and of other mat- 
ters requiring attention by the Commissioner’s Office but is usually 
not more than 1 or 2 days. 

Consultation with other PHA officials including field staff, with 
local governmental bodies, and others (see answers to question 3, part 
I of questionnaire, Rulemaking) may occur at any stage or even 
before initiation of the proposal. 

No statistics are kept as to the length of time of such proceedings. 
The only centralized records are files in the Administrative Planning 
Office, which, however, do not necessarily reveal the date of initiation 
of a proceeding because in many instances the matter comes to that 
Office an indeterminate length of time after the proceeding has in fact 
been initiated. 

3. No records are kept and it is not possible to estimate how many 
rulemaking proceedings were started during any period of time. The 
number of issuances of all kinds in 1955 was 579, and the number in 
1956 was 451. These include PHA manual releases, advisory and 
technical bulletin material, and temporary circular-type directives. 

4. Two changes were instituted during the last 5 fiscal years. Prior 
to July 1953, all significant policy and procedure issuances were re- 
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viewed by a First Assistant Commissioner and finally approved, by 
the Commissioner. About that time the First Assistant Commis- 
sioner position was abolished and a Deputy Commissioner position 
was established. ‘The Deputy Commissioner has a somewhat a uder 
delegation of authority than the First Assistant Commissioner had, 
and approves, on behalf of the Commissioner, certain releases of a 
routine or noncontroversial nature which formerly were referred to 
the Commissioner. This has been a timesaver, although it should be 
noted that all statements of agency policy and all significant proce- 
dures continue to receive the Commissioner’s approval. 

The second change was the establishment, in the latter part of 1953, 
of an operating committee which meets frequently, usually once each 
week, to consider agency problems before they are referred to the 
Commissioner for final action. Previously top-level meetings of this 
nature had been called at times when individual rulemaking proceed- 
ings were seriously stalled by lack of general agreement, but it was 
difficult to convene the required officials for individual problems. 

The number and kinds of personnel engaged in rulemaking pro- 
ceedings cannot feasibly be ascertained or estimated, because of the 
great number and v ariety of subjects covered and the fact that the 
classes of personnel engaged in consideration of a particular proceed- 
ing depend upon the subject matter. Moreover, even if it were known 
how many employees of a given class spend time on rulemaking, the 
information would be meaningless because such function is only a part 
of their duties and is perfor med in the regular course of their work. 
However, in the Administrative Planning Office 2 organization and 
methods examiners are assigned full time to the function of editing, 
coordinating, and expediting the clearance and distribution of such 
issuances, and 4 other employees devote part of their time to such 
work. 

Adjudications—T ort claims 

1. Five claims pending. 

2. The major steps are: 

(1) Filing of claim on Standard Form 95. 

(2) Investigation, preparation of investigation reports, and sub- 
mission of case file to legal counsel. 

(3) Where review indicates the need, obtaining further evidence. 

(4) Analysis of claim, legal research, and preparation of legal coun- 
sel’s opinion, including findings of fact and recommendation for award 
or denial. 

(5) Final decision by appropriate administrative official. 

The amount of time required for such adjudications varies greatly, 
depending upon the nature and complexity of the case and the time 
required for obtaining all necessary evidence, including that to be fur- 
nished by the claimant. For this reason, and because of the small 
number of claims handled by the PHA (see answer to question 3 be- 
low ), there is no usual or normal time for the steps involved. 

During the years 1955 and 1956 the shortest period for adjudication 
of a tort claim was 6 days, the longest was 18 months. 

Twenty-three claims were started and completed. 

4. In 1952 the PHA delegated to regional office directors (then 
called fiield office directors) authority to make final decisions on tort 
claims arising in their areas of jurisdiction. Previously, such power 
had been delegated to central office officials. 
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In each of the 7 regional offices and in the central office there ‘is 
aealy 1 attorney and 1 “employee designated for investigation work, 
who work on tort claims as and when they are filed, with such clerical 
or stenographic assistance as may be required. Where the tort claim 
arises out of the operation of a project, some time may also be spent 
on the case by the housing manager or a member of his staff. 


Adjudications—Discrimination in employment 

In 1956, 1 complaint was received and 2 were disposed of. There 
is no backlog. 

2. The major steps are: 

(1) Filing of complaint. 

(2) Inv estigation, preparation of summary of facts, and submis- 
sion of summary to complainant. 

(3) Informal negotiations. 

(4) Hearing, if requested by complainant. 

(5) Preparation and submission to complainant of findings of fact 
and recommendation of proposed resolution of case. 

(6) Referral to President’s Committee if requested by complainant. 

(7) Final decision. 

Because of the small number of cases which have arisen and their 
diversity, there is no usual or normal time for each step. 

The longest proceeding was 614 months. This case involved the fil- 
ing of supplementary charges more than a month after the original 
complaint, filing of objections by the complainant to the findings and 
recommendation of the employment policy officer, further investiga- 
tion by said officer, and re eferral to the President’s Committee. The 
shortest proceeding was 3 weeks, having been settled after a brief in- 
vestigation and conferences. 

Three cases which reached the adujdication stage were started 
and completed. 

. None. 

There is 1 employment policy officer in the PHA, and 1 deputy 
in the central office and each regional office. These are of professiona! 
standing (e. g., attorney, ec onomist), but it is not in this capacity that 
they serve as ‘employ ment policy officers, which service is additional to 
their regular duties. In addition, as cases arise, other employees (in- 
cluding secretarial and clerical) may be called upon to perform work 
in connection with such proceedings. 

Ad judications—Employees’ grievances 

1. One case pending. 
The major steps are: 

Discussion with supervisors. 

Appeal to performance rating appeals board. 
3) Hearing before such board. 
4) Preparation by such board of findings of fact and recom- 
mendation, and submission to the deciding official. 

(5) Final decision. 

For reasons similar to those stated above in connection with tort 
claims and discrimination complaints, there is no usual or normal 
time for each step. In addition to the pending case, only one other 
occurred during 1955 and 1956, and it was initiated and completed 
within a period of about 3 weeks. 
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3. One. 

4, Prior to February 1953, grievances were heard by ad hoc com- 
mittees. After establishment of performance pee appeals boards 
pursuant to the Performance Rating Appeals Act of 1950, they were 
empowered to adjudicate grievances in addition to their handling 
of performance rating appeals. 

5. A performance rating appeals board, consisting of 3 members and 
3 alternates, exists for the central office and Washington regional office, 
and for each of the other regional offices. These and such other em- 
ployees as may be involved in a particular case spend time, as occasion 
arises, in the hendiion of grievances. 

Adjudications—property survey cases 

The procedure under which a property survey committee investi- 
gates cases of loss or damage to PHA property, and makes recom- 
mendation as to the fixing of responsibility or relief from responsi- 
bility applies to personal property both at federally owned housing 
projects and at the central and regional offices. The information con- 
cerning project property is not readily available, and since the projects 
are predominantly in the war and defense housing program, which is 
in an advanced state of liquidation, we are answering these questions 
only with reference to property at the central and regional offices. 

1. Two cases pending. 

2. The major steps are: 

(1) Report of loss or other occurrence and submission to property 
survey officer. 

(2) Referral to property survey committee. 

(3) Investigation by such committee. 

(4) Hearing before committee, in cases of possible recommendation 
that employee was at fault. 

(5) Findings and recommendation by committee, and submission 
to property survey officer. 

(6) Final decision by property survey officer. 

For reasons similar to those stated above in connection with tort 
claims and discrimination complaints, there is no usual or normal 
time for each step. 

3. One. 

4. None. 

5. A property survey committee, consisting of three members, exists 
in each of the regional offices and in the central office. In regional 
offices, the committee includes the regional attorney the chief of the 
personal property section, and a representative from the management 
staff. In the central office, the committee consists of representatives 
from the property, services, and fiscal staffs. 


VI. Unrrormity or ADMINISTRATIVE PROCEDURE 


1. In general, the PHA has not sought to make its procedures for 
rulemaking uniform with other agencies, because the nature of its 
rulemaking activity (see answer to question 1, pt. I, of questionnaire, 
Rulemaking) is such that the procedure must be adapted to the PH A’s 
organizational structure. However, where the PHA learns of methods 
employed by other agencies which would be useful in the PHA, they 
are utilized. 
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Procedures for adjudication of cases, although adapted to the PHA’s 
organizational structure, are consistent with applicable regulations 
of other controlling agencies (such as Civil Service Commission, 
Executive Office of the President). Consistency is sought also with 
related procedures in the Office of the Administrator and the other 
constituent agencies of the Housing and Home Finance Agency. 

2. In general, PHA procedures appear to be successful, and no 
special problems have been encountered. 

3. None. 


VII. Ruxes ror ApMissiIon TO PRACTICE AND FOR AVOIDANCE OF 
Conrutcrs oF INTERESTS 


1. The only rule dealing with practice before the PHA is a rule 
concerning former Government employees. This rule prohibits any 
former oflicer or employee of the United States, or anyone knowingly 
acting on behalf of or under the direct supervision of such person, 
from appearing in a representative capacity before the PHA within 
a period of 2 years after termination of such employment, unless he 
obtains prior approval of the PHA. Requests for permission must 
include certain relevant information concerning the matter involved 
and the former employment. (See C. F. R., title 24, sec. 300.5, 22 
F. R. 371-2.) 

2. As to former agency employees, see answer to question 1, above. 
For present employees, the regulation sets forth general ethical and 
moral standards, specific prohibitions relating to PHA activity and 
otherwise, and a list in summary form of Federal laws relating to con- 
flicts of interest and private business activities of present and former 
Federal employees. In addition, the regulation requires each em- 
ployee entering on duty with the PHA to file a statement of his private 
Sasisans and financial interests, and each employee is required to file 
annually a statement bringing this information up to date. 

3. The standards prescribed by the PHA for its employees include 
those set forth in a general policy statement of the Housing and Home 
Finance Agency, and those announced by the Attorney General in 
40 Opinions of the Attorney General 187. With reference to former 
employees the PHA follows the interpretation of the Department of 
Justice of title 18, United States Code, section 284, as set forth in 
Memo No. 40 of the Department of Justice to Prosecuting Authorities, 
August 27, 1953. 

t. In general, PHA procedure appears to be successful and no 
special problems have been encountered. 


VILL. Exemptions From tHe ADMINISTRATIVE Procepure Act 


l. Yes. 

2. The PHA’s programs consist of loans and annual contributions 
to local public bodies for low-rent housing, management, and opera- 
tion of federally-owned low-rent housing, and management and dis- 
position of federally-owned war and defense housing, and are »dmin- 
istered largely by means of contracts. In its programs, therefore, the 
PHA is exempt from the rulemaking provisions of section 4 of the 
Administrative Procedure Act in that the functions relate to “public 
property, loans, grants, or contracts.” It is also exempt from the 
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adjudication provisions of section 5 of that act in that decisions made 
in program matters are not “required by statute to be determined on 
the record after opportunity for an agency hearing.” (See answer 
to question 3, pt. II of questionnaire, Adjudication.) _ Based on the 
foregoing sonnets the PHA in its program matters is exempt from 
the provisions of sections 7 and 8 of the act relating to hearings and 
decisions. 

Like all agencies, the PHA is exempt from the provisions of section 
3 of the act, relating to public information with respect to “any matter 
relating solely to the internal management of [the] agency”; from 
those in section 4 relating to rulemaking, with respect to “any matter 
relating to agency man agement or personnel”; from those in section 5 
relating to adjudication. of cases involving “the selection or tenure 
of an officer or employee”; and from those in section 10 relating to 
judicial review, with respect to actions “by law committed to agency 
discretion.” 


IX. Courr Dectstons Arrectinc Agency FUNCTIONS 


There have been no court decisions affecting the PHA’s procedural 
functions apart from any affecting agencies generally. 
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[COMMITTEE PRINT} 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11C—INDEPENDENT AGENCIES 


(Indian Claims Commission) 


(Letter from Hon. William L. Dawson, Chairman, House Government 
Operations Committee, to the Indian Claims Commission ) 


NOVEMBER 19, 1956. 
Mr. Eveéar E. Wrrr, 
Chief Commissioner, Indian Claims Commission, 
Washington, D.C. 

Dear Mr. Wrrr: In performance of its duties under the Rules of 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section 1: Rulemaking, December 20, 1956; Sec- 
tion Il: Adjudication, January 15, 1957; remaining sections, Feb- 
ruary 15,1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiuuiam L. Dawson, Chairman. 


(See p. 1607 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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INDIAN CLAIMS COMMISSION 


Answer of the Indian Claims Commission to Questionnaire on Admin- 
istrative Organization, Procedure and Practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


InpIAN CLArms CoMMISSION, 
Washington, D. C., November 26, 1956. 
Hon. Witxi1am L. Dawson, 

Chairman, Committee on Government O perations, 
House Office Building, Washington, D.C. 

Dear ConoressMAN Dawson: I am in receipt of your letter of 
November 19 requesting that I furnish your committee answers to 
Questionnaire on Administrative Organization, Procedure and 
Practice. 

As this Commission has no administrative powers, except as to the 
rules of its own procedures—its duties being wholly judicial—it is not 
thought that you will wish of me any answers to the said questionnaire. 

Howev er, I am enclosing herewith a copy of the Act of Congress, 
creating the Commission and the general rules of procedure adopted 
by the Commission for the discharge of its duties—which rules appear 
in the issue of the Federal Register of November 6, 1956, beginning 
with page 8484 of the publication. | These attachments are on file 
with the committee. | 

I might say that these rules are based on the Federal Rules of Court 
Procedure and were adopted by this Commission upon its organization, 
except for some slight amendments which were thereafter found 
necessary and which were incorporated and appear now in existing 
rules as printed in this issue of the Federal Register. These rules 
were adopted without any hearing as were such amendments as were 
made thereto. 

If upon examination of our rules of procedure, or if for any other 
reason any further information is desired as to the activity of this 


Commission, this writer would be glad to be so advised and will under- 
take to meet your wishes, 


Sincerely yours, 
Epear E. Wirt, 
Chief Commissioner. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11C—INDEPENDENT AGENCIES 
(Interstate Commerce Commission) 


(Letter from Hon. William L. Dawson, Chairman, House Gov- 


ernment Operations Committee, to the Interstate Commerce 
Commission. ) 


NoveMBER 19, 1956. 
Mr. AntHuony F. Arpata, 
Chairman, Interstate Commerce Commission, 
Washington 25, D.C. 

Drar Mr. Cuarrman: In performance of its duties under the rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative or- 
ganization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I: Rulemaking, December 20, 1956; 
Section IL: Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the com- 
mittee. 

Sincerely yours, 
Witiram L. Dawson, Chairman. 


(See p. 1607 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the 
Hlouse Government Operations Committee. ) 
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INTERSTATE COMMERCE COMMISSION 


Answer of the Interstate Commerce Commission to questionnaire on 
administrative organization, procedure, and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


INTERSTATE COMMERCE COMMISSION, 
Washington, May 3,1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 


Dear CuarrMan Dawson: Transmitted herewith are 15 copies of 
the reply of the Interstate Commerce Commission to the questionnaire 
of November 19, 1956, on administrative organization, procedure, and 
practice, which you circulated to Government agencies. 

In accordance with our understanding of the intent of your com- 
mittee we have, in many instances, substituted data which is different 
but comparable to that stated in the questionnaire where the data indi- 
cated in the questionnaire was not available and not readily obtainable. 
In some instances in which no exact data was available, we have made 
comments and explanations. If your committee finds that additional 
data is required, I shall be glad if you will let me know so that a 
further effort may be made to supply it. 

I would like to point out that while your questionnaire is very com- 
prehensive in certain areas, it does not reflect all activities of the Com- 
mission. The Commission’s 70th Annual Report to Congress, dated 
November 1, 1956, contains extensive statistics and data on the Com- 
mission and its various functions which may be helpful and of in- 
terest to your committee. 

Sincerely yours, 
Owen Ciarkr, Chairman. 


I. RuLEMAKING 
Answer to question 1 


1. Set out below is a list of rulemaking functions of the Commission. 
Functions deemed to be adjudicatory are listed in answer to question 
1 (a) under the section relating to adjudication. There are some 
doubts and differences of opinion as to whether various functions are 
rulemaking or adjudication. This distinction is not usually impor- 
tant in practice for the procedures followed by the Commission usually 
are appropriate regardless of the classification. The list shows sep- 
arately those functions which the statute specifically requires to be 
determined after opportunity for hearing and those in which this re- 
quirement is not stated. It should not be assumed, however, that hear- 
ings are never held in those instances in which the statute does not 
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state that determination shall be by hearing. 


Where the issues that 


are raised or the facts involved are such that the matter can best be 
determined on the record after agency hearing, that procedure is fol- 


lowed. 
tions. 


This list will be referred to in answering certain other ques- 


(a) Rulemaking—hearing not required by statute 
(1) Rulemaking pertaining to the organization of Commission 
for the conduct of its proceedings—sections 17, 205 (h), 316 (a), and 


417 (a). 


(2) Rules of pleading, practice, and procedure for parties before 
the Commission—sections 17 (3); 12 (4)-(7); 205 (a), (b), (h); 
316 (a); and 417 (a). 

(3) Rules governing admission of persons to practice before the 
Commission—section 17 (12), 205 (h), 316 (a), and 417 (a). 

(4) Rulemaking governing extension of credit by carriers in con- 
nection with delivery of freight prior to payment of charges—sec- 


tions 3 (2) 


992 2 


q aa, O 


18, and 414. 


(5) Rulemaking for removal of commercial zone exemptions from 
part IT of the Interstate Commerce Act—section 203 (b) (8). 

(6) Rulemaking determining limits of commercial zone exemp- 
tions—section 203 (b) (8). 

(7) Rulemaking for removal of the exemption from part IT of 
the Interstate Commerce Act concerning casual, occasional, or recipro- 
cal transportation by motor vehicle—section 203 (b) (9). 

(8) Rulemaking determining limits of casual, occasional, or re- 
ciprocal transportation exemptions—section 213 (b) (9). 

(9) Rulemaking governing the conduct of brokerage operations 
relating to interstate transportation—sections 204 (a) (4), 211 (c) 


and (d). 


(10) Rulemaking determining limits of terminal area exemptions 
from the Interstate Commerce Act—section 202 (c). 

(11) Rulemaking relating to the definition of motor vehicle— 
section 203 (a) (13). 

(12) Rulemaking for removal of intraharbor or contiguous har- 
bors exemption from part III of the Interstate Commerce Act— 
section 303 (g). 

(13) Rulemaking requiring continuous and adequate service by 


motor common carriers—section 204 (a) (1). 


(14) Rulemaking requiring continuous and adequate service by 


freight forwarders—section 403 (b). 


(15) Rulemaking governing the loading and unloading of live- 


stock by rail carriers—section 15 (5). 


(16) Rulemaking relating to the classification of motor and water 


carriers—sections 204 (b) and 304 (c). 


(17) Rulemaking pertaining to the making of reports by carriers 
to the Commission: keeping and preservation of accounts and records 
by carriers: and inspection by Commission of records and premises— 


sections 20, 220, 313, and 412. 


(18) Rulemaking pertaining to the publication, posting and fil- 
ing of carriers’ tariffs and schedules—sections 6, 217 (a) to 218 (a), 


306 (b) and (e), and 405 (a). 


(19) Rulemaking allowing carriers to change rates upon less than 


30 dave’ notice 


(e), and 405 (d). 


-sections 6 (3), 217 (c) and 218 (a): 306 (d) and 
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(20) Rulemaking pertaining to the simplification of tariffs and clas- 
sification—sections 6 (3), 217 (c), and 218 (a); 306 (d) and (e); 
and 405 (d). 

(21) Rulemaking pertaining to rates based upon the released value 
of property transported—sections 20 (11), 219, and 413. 

(22) Rules permitting rail or water carriers to charge less for 
longer than for shorter distances for the transportation of passengers 
or property—section 4 (1). : 

(23) Rulemaking authorizing reduced rates for transportation in 
case of calamitous visitation—sections 22, 217 (b), 306 (c), and 
405 (ec). 

(24) Rulemaking pertaining to car service regulations in times of 
emergency—sections 1 (15), (16), and (17) ; and 420. 

(25) Rulemaking governing furnishing by motor carriers, brokers, 
and freight forwarders of insurance or other security for the protec- 
tion of the public—sections 215, 211 (c), and 403 (c) and (d). 

(26) Rulemaking governing transfers of motor carrier, water car- 
rier, and freight forwarder permits or certificates—sections 212 (b), 
312, and 410 (g). 

(27) Rulemaking prescribing the route of rail traffic not routed 
by the shipper—section 15 (11). 

(28) Rulemaking governing the issuance of securities by rail and 
motor carriers—sections 20 (a) and 214. 

(29) Rulemaking requiring filing by rail carriers of car-distribu- 
tion rules—section 1 (13). 

(30) Rulemaking permitting examiners and inspectors of the Com- 
mission to disclose information obtained in the course of official busi- 
ness under certain circumstances—sections 20 (7), 222 (d), 317 (e), 
and 421 (e). 

(31) Rulemaking authorizing persons to hold position as officer or 
director of more than one carrier—section 20a (12). 

(32) Rulemaking approving contracts by carriers for protective 
service against heat or cold to property transported—section 1 
(14) (b). 

(33) Rulemaking pertaining to the determination of the valuation 
of carriers—section 19a (i). 

(34) Rulemaking prescribing safety appliances for rail carriers— 
section 25, 

(35) Rulemaking suspending or modifying Commission orders— 
sections 16 (6), 204 (a) (6),315 (c), and 416 (b). 

(36) Rulemaking governing the designation of service and process 
agents—section 221. 

(37) Rulemaking governing the marks of identification required on 
motor vehicles subject to the provisions of the Interstate Commerce 
Act—section 224. 

(38) Rulemaking pertaining to safety of operation and equipment, 
and hours of service of employees of common, contract, and private 
carriers by motor vehicle—sections 204 (a) (1), (2),and (3). 

(39) Rulemaking prescribing regulations governing purchases by 
common carriers from affiliates—Clayton Antitrust Act, section 10 
(15U.S.C. A. 20). 

(40) Rulemaking defining limits of standard time zones—Standard 
Time Act, section 1 (15 U.S. C. 261). 
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(41) Rulemaking pertaining to the safe tr ansportation of explo- 
sives and other dangerous articles—62d United States Statutes at 
Large, page 739 (18 U. S. C. 835). 

(42) Rulemaking regulating the hours of service of railroad em- 
ployees—Hours of Service Act (45 > U.S. C. 61 et seq.). 

(43) Rulemaking approving the purchases of obligations of, and 
the making of loans to, railroads by Reconstruction Finance Corpo- 
ration—Reconstruction Finance Cor poration Act, section 4 (15 U.S. C. 
604). 

(44) Rulemaking approving changes in parcel-post rates and regu- 
lations—Parcel Post Acts (39 U.S. C. 247). 

Rulemaking ; opportunity for hearing granted by statute 

(1) Rulemaking determining allowances to owner of property for 
rendering any service or furnishing any instrumentality in connection 
with the ‘transportation of such property—sections 15 (13), 225, 314, 
and 415. 

(2) Rulemaking prescribing divisions of joint rates between car- 
riers—sections 15 (6), 215 (f), and 307 (e). 

(3) Rulemaking prescribing rates, classifications, regulations, or 
practices of carriers for the future—sections 15 (1), 216 ‘(e), { 218 (b), 
307 (b), and 406 (b). 

(4) ultonkine pertaining to the suspension of new rates, classi- 
fications, regulations, or practices of carriers—sections 15 (7), 216 
(g¢),218 "(e), 307 (g), 307 (1), and 406 (e). 

(5) Rulemaking establishing through routes and joint rates for 
carriers—sections 15 (3), 216 (e 2), and 307 (d). 

(6) Rulemaking relating to removal of preference or prejudice 
or discrimination ‘against interstate or foreign commerce, occasioned 
by intrastate rates, regulations, or pr actices sections 13 (3) and 
(4), and 406 (f). 

(7) Rulemaking prescribing special motor-carrier rates on freight- 
forwarder traffic—section 409 (b). 

(8) Rulemaking pertaining to the subsequent increasing of rail 
rates reduced to meet water competition—section 4 (a). 

(9) Rulemaking concerning agreements between freight forwarders 
for joint loading of traflic—section 404 (d). 

(10) Rulemaking relating to car-service rules, regulations, and 
practices of rail common carriers—section 1 (14) (a). 

(11) Rulemaking prescribing rules and ati applicable to 
classes of water carriers—section 304 (c). 

(12) Rulemaking concerning the construction and operation of 
switch connections between rail carriers—section 1 (9). 

(13) Rulemaking requiring a rail carrier to provide adequate facili- 
er for performing its car service, and to extend its lines—section 

1 (21). 

(14) Rulemaking requiring joint use of terminals by rail carriers— 
section 5 (5). 

(6) By the Interstate Commerce Act and the other acts cited in 
answer to question 1 (a) , the power to prescribe rules is conferred 
upon the Commission. By section 17 of the Interstate Commerce 
Act (49 U.S. C. 17), the Commission is authorized to delegate certain 
of its work, including rulemaking, to divisions of the Commission 
consisting of not less than three members, and, subject to certain 














SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1753 


further restrictions and conditions, to individual Commissioners or 
boards of employees. Provision is made in section 17 (10), in sec- 
tion 205, and in the Administrative Procedure Act for initial or rec- 
ommended decisions by hearing examiners and joint boards composed 
of members nominated by States. 

(c) Pursuant to section 17 of the Interstate Commerce Act, the 
Commission has delegated to divisions of the Commission various 
rulemaking functions. The decisions of divisions in such matters are 
subject to appeal to the entire Commission by any interested party. 
The handling of certain matters has been delegvted to individual 
Commissioners. ‘These decisions are subject to appeals to the entire 
Commission or to a division of the Commission. Authority to grant 
relief from the requirements of section 4 of the Interstate Com- 
merce Act, and from certain tariff filing and publishing requirements 
have been delegated to boards of employees. The decisions of these 
boards are subject to appeals to appellate divisions of the Commission 
consisting of three members, whose decision is final. The Commis- 
sion’s organization minutes (on file with the committee and marked 
“Exhibit A”) state the instances in which such authority has been 
delegated to divisions, Commissioners, and boards of employees. 


Answer to question 2 


The Interstate Commerce Act and other acts administered by the 
Commission contain many provisions authorizing the making of rules, 
and such provisions are subject to varying restrictions and conditions. 
See answer to question 1 (a). The Interstate Commerce Act, how- 
ever, contains several rulemaking provisions which are eneral in 
nature. These are primarily residual or supplemental to the specific 
rulemaking provisions. 'These general provisions are: 


Sec. 17. (38) * * * The Commission may, from time to time, make or amend 
such general rules or orders as may be requisite for the order and regulation of 
proceedings before it, or before any division, individual Commissioner, or board, 
including forms of notices and the service thereof, which shall conform, as 
nearly as may be, to those in use in the courts of the United States. 

Sec. 204. (a) It shall be the duty of the Commission—* * * 

(6) To administer, execute, and enforce all provisions of this part, to make 
all necessary orders in connection therewith, and to prescribe rules, regulations, 
and procedure for such administration; and * * * 

Sec. 304. (a) It shall be the duty of the Commission to administer the provi- 
sions of this part, and to that end the Commission shall have authority to make 
and amend such general or special rules and regulations and to issue such 
orders as may be necessary to carry out such provisions. 

Sec. 403. (a) It shall be the duty of the Commission to administer the pro- 
visions of this part, and to that end it shall have the authority to make and 
amend such rules and regulations and to issue such orders as may be necessary 
to carry out its provisions. 


Answer to question 3 
3-I. Procedural rules 
Minor changes in procedural rules are made by the Commission 
(a) based upon its knowledge and experience; (0) without general 
notice to the public; (c) without hearing or other public participa- 
tion; (d) with an accompanying explanation of the reasons for the 
change ; and (e) by publication in the Federal Register and making 


copies available to the press and to the public at the office of the 
Secretary of the Commission. 
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More substantial changes in rules of procedure are made (@) on 
the basis of the Commission’s experience and recommendations and 
suggestions of interested parties; (b) after public notice is given 
through publication in the Federal Register and making available to 
the public at the Office of the Secretary, copies of statements showing 
the subject matter under consideration and the proposals that have 
been suggested; (c) after interested persons have been afforded an 
opportunity to submit comments, criticisms, and recommendations 
(which often are specifically requested of practitioner associations or 
committees thereof) or after hearing; (d) accompanied by a report or 
other explanation; (e) and publication in the Federal Register with 
copies made available to the press and the public at the Office of 
the Secretary of the Commission. 

Where the statute requires an opportunity for a hearing and 
determination on the record, or in the absence of such a requirement, 
where the Commission is of the opinion that a hearing would develop 
valuable information, the rules of procedure of the General Rules of 
Practice applicable to formal cases are followed. [A copy of we 
Commission’s General Rules of Practice, (marked) “Exhibit B.” 
filed with the committee]. (a) Evidence may be submitted by any 
interested person. In some inst: ances data are gathered and submitted 
on the record by the Commission’s staff, the development and _pres- 
entation being assigned to staff members who participate in the pro- 
ceeding as do other interested parties. (6) Public notice of general 
rulemaking is given by announcements in the Federal Register. (c) 
Any interested person may appear at such general rulemaking pro- 
ceedings without prior permission to intervene in accordance with 
rule 1.73 of the General Rules of Practice. (d) A report is normally 
issued by the hearing officer, and after the filing of exceptions a 
reasoned report is issued by the Commission. (e) Adopted general 
rules are published in the Federal Register and copies usually are 
available at the Commission’s offices. 
3-IT. Substantive rules 


(1) Where the statute does not require an opportunity for hearing 
and the Commission does not regard a hearing as necessary or de- 
sirable (even though not required), section 4 of the Administrative 
Procedure Act is followed. In such proceedings. (a) the determina- 
tion is based upon the Commission’s knowledge of the matter from its 
experience and information, and comments submitted by interested 
parties; () in response to notice published in the Federal Register 
and made available to the public at the Commission’s office; (c) with- 
out formal oral hearings; (d) the rules being promulgated by publi- 

cation in the Federal SRaaister with copies available to the public 
at the offices of the Commission, accompanied by statement of the 
reasons unless the reasons are obvious from the rule. 

(2) When the statute requires an opportunity for a hearing in 
connection with substantive rulemaking (as in the case of prescribing 

rates and practices to be established and observed by carriers sub- 
ject to the Interstate Commerce Act), the Commission follows the 
rules of procedure set forth in its General Rules of Practice. (a) 
Such proceedings are instituted usually by complaint filed by inter- 
ested parties but sometimes upon the Commission’s own initiative. 
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When such a proceeding is instituted upon the Commission’s own 
motion, it acts upon its “general knowledge of transportation, busi- 
ness practices, rates and other data available, and frequently upon 
letters or other representations of interested persons; (6) notice is 
given to the respondent carriers by the service of a copy of the com- 
plaint or order instituting the proc eeding, by placing copies on the 
press table in the Office of the Secretary of the Commission, and 
when appropriate, by publication of a notice in the Federal Register ; 
(c) oral hearings are held at places convenient to the parties, ex- 
cept that in some lesser proceedings “modified procedure” as de- 
scribed in the General Rules of Practice may be used. Under modi- 
fied procedure, the parties file written statements of their evidence, 
with cross examination allowed upon request; (d@) such proc eedings 
are followed by reasoned reports, similar to court opinions; and (e) 
copies of the reports and orders are served upon all parties to the 
proceeding with copies available to the press and other interested 
persons at the Office of the Commission. The Commission’s reports, 
except in some minor proceedings not of general interest, are pub- 
lished by the Government Printing Office, and are available in ad- 
vance sheet form and in bound volumes. The bound volumes now 
number about 300 entitled “Interstate Commerce Commission Re- 
ports” (I. C. C.): and about 60 volumes entitled “Motor Carrier 
“ases” (M. C. C.). 

111. General statements of policy 


The Commission seldom issues general statements of policy, but 
information concerning the Commission’s views on matters may be 
gathered from the reasoned reports issued in various proceedings in 
accordance with the procedure described in 3-II, and in similar re- 
ports issued in adjudication proceedings which will be described un- 
der section II of this report. 

IV. Inter pre tative rules 


The Commission’s reports issued in rulemaking and adjudication 
proceedings often contain discussions of questions of law relevant to 
the matters under consideration. These reports are immediately 
available to the public in mimeographed form and later in printed 
advance sheets and bound volumes published by the Government 
Printing Office. In the early days of the Commission it issued inter- 
pretative opinions termed “Conference Rulings.” This practice was 
cdliscontinued in 1929, and is not now followed. 

Where there is general controversy or doubt concerning the mean- 
ing or application of some provision of the law, the Commission often 
institutes a proceeding for the purpose of determining the issues. 
As an example, there was doubt as to the meaning of the term “agri- 
cultural commodities” as used in the exemption provision in section 
203 (b) (6) of the Interstate Commerce Act. In order to clarify the 
matter the Commission instituted a proceeding for that purpose by 
publishing a notice of the proceeding in the Federal Register (13 F. R. 
3492). Public hearings were held at which all interested persons 
were afforded an opportunity to submit evidence and an opportunity 
was afforded for the filing of briefs and for exceptions to the exam- 
iner’s report that was issued. Reasoned opinions b hb ased on the record 
were issued which were first available in mimeographed form and later 
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were published in a volumes of the Commission’s reports (52 M.C. C. 
511 and 62 M. C. C. 87), and are, therefore, avé ailable to the public. 

Frequently ie subject to regulation are in doubt as to whether 
certain practices or acts are law ful and will petition the Commission 
for a determination of the question. In such cases the Commission 
often issues an interpretative opinion, either upon brief or after a 
hearing. All reports and opinions are, of course, available to the 
public at the time of issuance in mimeographed form and reports of 
general interest are printed in the volumes of reports of the 
Commission. 


3-V. Statements of the general course and method by which functions 
are channeled and determined 


The various statements of the general course and method by which 
functions are channeled and determined, as required by section 3 of 
the Administrative Procedure Act, are prepared and published i in the 
Federal Register. Since these are merely reports of practices in 
existence, no proceedings are required and none are conducted. 


I-VI. Rules relating to the availability of information to the public 
and public access to or denial of matter contained in agency files 
The Commission has relatively few regulations relating to this sub- 
ject because it is largely covered by provisions of the Interstate Com- 
merce Act. Section 14 provides for reports of the Commission, the 
furnishing of copies to interested parties, for the printing of re- 
ports of the Commission and from printing and distribution of annual 
reports of the Commission. Section 15 (13) provides that copies of 
schedules, classifications, tariffs, contracts, agreements, annual and 
other reports filed with the Commission shall be preserved “as public 
records.” Sections 20 (7), 222 (d), 317 (e), and 421 (e) provides 
penalties for any special agent, accountant, or examiner who dis- 
closes any fact or information that may come to his knowledge during 
the course of an inspection or examination of the records or properties 
of a carrier under the authority of the act. Section 220 (a) places re- 
strictions upon the disclosure of the provisions of any contract or agree- 
ment between a contract carrier by motor vehicle and a shipper. Sec- 
tion 17 (2) states that every vote and official act of the Commission 
or any division, individual Commissioner, or board shall be entered 
of record and such record shall be made public upon the request of any 
party interested. In order to assure full, true, and correct reports by 
carriers, the Commission, by regulation (49 C. F. R. 194.1) has placed 
restrictions upon the disclosure of information contained in accident 
reports filed with the Commission by motor carriers. 
8-VIT. Rules relating to public property, including the use and dis- 
position of land 
8-VIITI. Rules relating to the making of loans to public or private 
parties 


38-IX. Rules relating to the making of grants of public funds to 


private and public parties for rehabilitation, educational, and 
other purposes 
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X. Rules or instructions relating to standards for negotiation of 
and the grant of public contracts 


It is not believed that any of the above questions have any applica- 
tion to the Interstate Commerce Commission. Except item X, the 
Commission has no functions of the character indicated. With refer- 
ence to item X, the Commission does a minimum amount of purchas- 
ing of supplies for its own use but the amount is negligible. Such 
memoranda to employees as have been issued were issued without any 
proceedings and are intended merely to call attention to the laws and 
the Comptroller General’s instruction. 


38-XI. Practice manuals for field or other agency personnel explain- 
ing the law administered or the agen cy’s policies thereon 

The only authoritative statements of policy or interpretation are the 
decisions of the Commission, which are open to all the world. Some 
supervisory employees, such as the Director of the Bureau of Motor 
Carriers and the Director of the Bureau of Inquiry prepare and 
circulate to their field employees memoranda discussing the techniques 
of investigations and the gathering of evidence. These are prepared 
without any proceedings and are not open to the public. Other 
memoranda give the text of relevant court and Commission decisions, 
and quote correspondence in which information concerning questions 
has been given to the members of the public. Accompanying these 
copies of court or Commission decisions there may be some explana- 
tory comment. ‘These are intended to furnish information. To the 
extent that opinions are expressed they are only the opinions of the 
employees who circulate them and are not interpretations or state- 
ments of policy of the agency. No enforcement action may be in- 
stituted except by action of the agency. 


VII. Rules of pract ace 
This subject is covered by the answer to “I. Procedural Rules.” 


XIII. Rules re lating to agency management, oO) ‘qaniz ation. and 
Pe TSON7E / 


Rules relating to such matters usually are prescribed without any 
prqeen nes and without any consultation outside the agency. There 

, however, often extensive consultation on such matters within the 
eet Copies are circulated to all personnel affected thereby. 
With one exception which will be mentioned hereafter, these rules do 
not affect the public and are not distributed to the public. Insofar as 
we know, the public is not interested in such matters. Mention may 
be made that the Commission has adopted and enforces a code of 
ethics to be observed by its employees which relates to such matters 
as adverse interest and the acceptance of gifts or favors from persons 
having business before the Commission. 

All of the Commission’s employees except hearing examiners ap- 
pointed under section 11 of the Administrative Procedure Act and ex- 
cept legal positions, are subject to the usual civil-service laws admin- 
istered by the Civil Service Commission. Hearing examiners ap- 
pointed under section 11 of the Administrative Procedure Act are, of 
course, subject to regulations prescribed and administered by the Civil 
Service Commission. 
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The Commission has prescribed minimum standards for appoint- 
ment to attorney positions that are not subject to the classified civil- 
service laws and regulations. Applicants are rated as to qualifica- 
tions by a legal examining board composed of three members of the 
Commission’s staff. These regulations have not been published in the 
Code of Federal Regulations, but they are public and are available 
to any interested person. 


Answer to question 4 


The statutory provisions, set out in the second part of the answer 
to question 1 (a), specify that the parties are entitled to hearing in 
connection with the mentioned rulemaking function. The requirement 
of a hearing implies a requirement of notice. This requirement also 
is made clear by sections 4, 7, and 8 of the Administrative Procedure 
Act. Various provisions of the Interstate Commerce Act relate to 
notice. See, for example, sections 13,5 (2) (a) and (b), and 205 (e). 
There appears to be no specific statutory provision relating to the 
stenographic recording and reporting of the testimony and argument 
at Commission hearings, but this practice always has been followed 
by the Commission. Copies of such transcripts are available for pub- 
lic-inspection at the offices of the Commission and copies may be 
purchased from the reporting company by any person. 

In the case of rulemaking of rules of general application, notice 
is given by publication in the Federal Register in the manner pro- 
vided in section 4 of the Administrative Procedure Act or in some 
instances all carriers of the class affected are notified by service by 
mail. Where the rulemaking affects one or a limited number of 
carriers, service is made upon the carrier or its agent or notice is given 
by mail as provided in sections 16 (5), 221 (a), 315 (a), and 416 (a). 
See also the Mann-Elkins Act (49 U.S. C. 50), relating to service 
upon agents of railroads. 


Answer to question 5 


In general rulemaking not requiring opportunity for a hearing and 
which the Commission does not amined hearing to be necessary, 
the procedure prescribed in section 4 of the Administrative Procedure 
Act is followed. (a) In such proceedings any person may file such 
statements of fact, argument, or views as he deems appropriate. (0) 
If the notice does not os the number of copies required, one 
copy is sufficient. It is believed that in no instance has more than 
five copies been requested. No special form is required. The state- 
ments may be in the form of letters. (¢) In such procedure there is 
no provision for the submittal of oral statements, but any interested 
party may request that the matter be assigned for oral hearing for 
the taking of testimony, which request will be granted if it appears 
to the Commission that such a hearing is necessary to fully develop 
the facts. Any interested party also may request oral argument 
before the Commission, and this will be granted if the Commission 
regards it to be necessary or desirable in the public interest, consist- 
ent with the other duties of the Commission. (d) No form of inter- 
vention is required. (e) Usually there is no consolidation of such 
proceedings with other proceedings, but that may be done if it would 
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appear to serve the ends of justice and expedition. (f) In such pro- 
ceedings, if the facts are intricate or the issues difficult, the Commis- 
sion may, and often does, assign the matter to an examiner for con- 
sideration of the record and the issuance of an initial or a recommended 
decision. (g) Where there is an initial or a recommended decision by 
an examiner, exceptions may be filed. A decision by a division may 
be appealed to the entire Commission. 

Where the matter is determined on the record after an oral hear- 
ing, the proc ‘edure is governed by the General Rules of Practice. 
(a2) The Commission encourages the exchange between the parties of 
written exhibits which are to be offered at the hearing. Written 
documents may be incorporated into the record at such hearings sub- 
ject to cross-examination of the person responsible therefor, if re- 
quested. Briefs may, of course, be filed by any party. (6) The form 
of such exhibits and briefs is governed by rule 1.15 of the General 
Rules of Practice. (¢) Oral testimony is, of course, received. Oral 
argument before the Commission or a division may be requested and 
will be granted if it appears necessary or desirable. (d) In general 
investigation proceedings instituted by the Commission no interven- 
tion prior to appearance at the hearing is required. In complaint 
proceedings instituted by private parties against a carrier, interven- 
tion will be allowed upon petition if such intervention does not unduly 
broaden the issues. Rule 1.72 of the General Rules of Practice. (e) 
Proceedings may be consolidated upon motion of a party or by 
the Commission upon its own initiative, within the discretion of the 
Commission. (f/f) Where the hearing is before an examiner, a board, 
or an individual Commissioner, an initial or a recommended decision 
is issued unless waived by the parties or unless, in accordance with 
section 8 (a) of the Administrative Procedure Act, circumstances 
require that it be omitted. If the hearing is conducted by the Com- 
mission or a division thereof, an initial or recommended decision is 
not required but such a tentative decision may be issued if it is 
deemed to be desirable for the purpose of developing the issues. (q) 
Appeals from initial or recommended decisions may be taken by the 
filing of exceptions within 20 days, in which event the matter will be 
determined by the Commission or a division thereof. Appeals may 
be taken from decisions of a division to the entire C ommission except 
in certain minor matters determined by a board of employees in which 

case the decision of an appellate division on appeal from the decision 
of the board is final. 


Answer to question 6 


(a) Upon oceasions the Commission has afforded public partici- 
pation in rulemaking when not required by statute to do so. The 
Commission complies with the requirements of section 4 of the 

\dministrative Procedure Act with respect to all rulem: chal except 
those excluded by the exceptions in section 4 (a) and except as to 
certain emergency powers of the Commission such as the emergency 
car service rules authorized by section 1 (15) (17). As previously 
stated in answer to question 3 ‘I, III, and IV, opportunity for public 
participation often is afforded where the issues and public interest 
are such that public participation may result in better information on 
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which to decide what rules, if any, should be made. An example of 
such a practice was given in answer to question 3-LV. 

(6) The words used in the question are those of the exceptions 
in section 4 (a) of the Administrative Procedure Act. These excep- 
tions are important to the exercise by the Commission of the car serv- 
ice rules authorized by section 1 (15) (17), for the prescription, on 
occasions, of safety rules applicable to motor carriers and railroads, 
and for the prescription of rules governing the marking, packing, 
and handling of explosives and other dangerous articles, for the 
clarification of existing rules of any kind, or for the expedited making 
of rules where it is well known that the segments of the industry 
affected will welcome the change or prescription. 


i 3 
Answer to question 4 


The Commission’s General Rules of Practice, in many instances, 
make provisions for alternate procedures. As an example, see the 
provisions of rules 1.44 through 1.54 for modified procedure, in which 
the parties exchange and file with the Commission sworn statements 
of their evidence, after which any party may request cross-examination 
of any witness whose statement is submitted. This is an alternative 
to receiving the entire evidence by oral testimony. In instances special 
rules of procedure are prescribed for a particular proceeding where 
that appears to be in the public interest. An example of the latter is 
a recent rate increase application by the railroads to meet a large 
increase in operating expenses due to wage raises. ‘The Commission 
prescribed special procedure for expediting the proceeding by having 
the railroads submit their evidence in writing with copies available 
to all interested parties, and for the receipt of rebuttal evidence and 
cross-examinations, with oral argument before the Commission. This 
resulted in a decision within a few months that otherwise might have 
required a very much longer time. The General Rules of Practice 
provide for ad hoc treatment in special cases but such action is taken 
only in rare and exceptional cases. 


Answer to que stion 8 


Rulemaking includes the prescribing for the future of rates and 
practices to be observed by carriers. Shippers and other interested 
parties may at any time file what is termed a complaint regarding such 
rates and practices. Such complaints are scheduled for “hearing and 
determination. The question also may comprehend petitions for 
reconsideration by the entire Commission of decisions of a division in 
rulemaking proceedings. Such petitions are considered by the Com- 
mission and its decision rendered, sometimes by order briefly stating 
its reasons and sometimes by an elaborate reasoned report. It seems, 
however, that the drafter of the question had in mind such rules of 
eeneral applicability as regulations pertaining to safety of operations 
by motor or rail carriers, accounting rules, and the like. Petitions for 
the making of such general rules or for the amendment of such a rule 
are considered by the Commission or a division thereof and if there 
appears to be any likelihood that there is merit in the petition, the 
matter is scheduled for hearing or a rulemaking proceeding for deter- 
mination without an oral hearing in accordance with section 4 of the 
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Administrative Procedure Act. Rule 1.102 of the General Rules of 
Practice provides that, “When the subject matter of any desired relief 
is not specifically covered by the rules in this part a petition seeking 
such relief and stating the reasons therefor may be served and filed.’ 
Suggestions regarding the making of a rule or the changing of a rule 
sometimes are made by letter, and if it indicates merit it will be acted 
upon. The records are not kept in such a way that the number of 
such requests or petitions can be separated from the thousands of other 
matters. No determination could be made of the number of such pro- 
ceedings which were initiated solely by the Commission and the number 
which had their origin outside the Commission. 


Answer to question 9g 


(a) ‘The Commission has no functions involving these matters ex- 
cept, of course, the transportation of military or naval property may 
be subject to regulation under the Interstate Commerce Act. 

(6) The Commission has no activity of this kind except the “house- 
keeping” within its own department. These are insignificant. See 
the answer to question 3—XIL1. 

(c) The Commission does not have any functions of this kind. 

Since the Commission does not have functions of this kind it does 
not express any opinion. ‘The Commission does not have any advisor 
groups except that practitioner associations have committees wan 
sometimes are consulted regarding practice and procedure. Carrier 
organizations are active in the field of the Commission’s work. Their 
assistance, however, is in the form of participation as an interested 
party in Commission proceedings. 


Answer to que stion 10 


(a) It is the usual practice to list the submittals and say that all 
matter has been considered. Where the prescription is accompanied 
by a reasoned report, the various submittals and points usually are 
discussed. 

(4) The Commission makes no attempt to limit the submittals to 
any type of material or to discourage any person from submitting any 
data he may think relevant. Some regulations, such as those accom- 
panying application forms, point out ‘that certain data are essential 
and should be furnished. 


Answer to question 11 


(a) The vast majority of the Commission’s rulemaking does not 
result in publications in the Federal Register because it deals with the 
rates or practices of individual carriers or groups of carriers that are 
specifically served. Generally these are made effective on not less 
than 30 days’ notice. ‘This exception in section 4 of the Administrative 
Procedure Act has been used to relieve from requirements and in 
connection with the issuance of emergency car service rules under 
section 1 ¢15)—(17), in suspending proposed changes in rates, in 
authorizing departures from the tariff publishing rules, and in a 
few other instances. We have no separate records of the instances 
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in which this use has been made. (Some examples, marked “Ex- 
hibit C,” are filed with the committee. ) 

(6) Duri ing the year ending November 1, 1956, the Commission is- 
sued 11,613 orders relating to applications by carriers to change rate 
or tariff provisions on less than the statutor y notice of 30 days ‘and to 
depart from the tariff-publishing rules. Unless these orders could be 
made effective upon less than 30 days, they would serve no purpose. 
The Commission also grants applic ations to modify or waive the re- 
quirements respecting railroad signal devices effective on less than 30 
days’ notice. 


Answer to question 12 


Section 1 (15) of the Interstate Commerce Act, relating to car 
service, reads as follows: 


Whenever the Commission is of opinion that shortage of equipment, conges- 
tion of traffic, or other emergency requiring immediate action exists in any 
section of the country, the Commission shall have, and it is hereby given, au- 
thority, either upon complaint or upon its own initiative without complaint, 
at once, if it so orders, without answer or other formal pleading by the interested 
earrier or carriers, and with or without notice, hearing, or the making or 
filing of a report, according as the Commission may determine: (a) to suspend 
the operation of any or all rules, regulations, or practices then established with 
respect to car service for such time as may be determined by the Commission ; 
(b) to make such just and reasonable directions with respect to car service 
without regard to the ownership as between carriers of locomotives, cars, and 
other vehicles, during such emergency as in its opinion will best promote the 
service in the interest of the public and the commerce of the people, upon such 
terms of compensation as between the carriers as they may agree upon, or, in 
the event of their disagreement, as the Commission may after subsequent hearing 
find to be just and reasonable; (c) to require such joint or common use of 
terminals, including main-line track or tracks for a reasonable distance outside 
of such terminals, as in its opinion will best meet the emergency and serve 
the public interest, and upon such terms as between the carriers as they may 
agree upon, or, in the event of their disagreement, as the Commission may 
after subsequent hearing find to be just and reasonable; and (d) to give direc- 
tions for preference or priority in transportation, embargoes, or movement of 
traffic under permits, at such time and for such periods as it may determine, 
and to modify, change, suspend, or annul them. In time of war or threatened 
war the President may certify to the Commission that it is essential to the 
national defense and security that certain traffic shall have preference or 
priority in transportation, and the Commission shall, under the power herein 
conferred, direct that such preference or priority be afforded. 


Examples of such service orders are : 

No. 910, issued March 19, 1956, provides operating regulations 
primarily to prevent willful delay of loaded freight cars for the sole 
purpose of gaining additional time en route, at terminals and other 
points, and to prevent the furnishing of free storage in freight cars. 

No. 911, issued April 12, 1956, provides operating regulations to 
speed freight-car movement and expedite handling of loaded and 
empty cars in yards and terminals. 

No. 912, limited to 6 d: ays the free time for unloading box and 
refrigerator cars at ports. 

No. 913, limited the free time to 4 days for loading cars at ports. 


No. 914, issued June 14, 1956, limited to 48 hours the free time for 


unloading export freight from cars to Great Lakes ports. 

There are many other provisions in the Interstate Commerce Act 
which by their terms or by necessary implication authorize rulemak- 
ing and adjudication to be made effective on less than 30 ds ays’ notice, 
including the tariff provisions mentioned in answer to question 11 (b). 
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Answer to question 13 


This question apparently refers to interpretative rulings which 
were discussed at some length in answer to question 3-IV. 


Answer to question 14 


(a) We have no compl: 1int about a lack of clarity of the Inter- 
state Commerce Act. That act and the related acts administered by 
the Commission comprise 406 pages in Senate Document No. 72 of 
the 83d Congress, Ist session. It is inevitable that questions of mean- 
ing and interpretation should arise in the administration of such 
an act or any other statute of such scope, but we have no particular 
difficulty in ascertaining the congressional intent. 

(b) No particular difficulty. 

(c) There have been dozens of acts amending the Interstate Com- 
merce Act since it was enacted in 1887. ‘These made, perhaps, hun- 
dreds of changes. 

(d) In the judicial review of Commission decisions the courts have 
recognized an area within which the Commission’s 3 judgment 1 is final 
if the agency action is within the limits of the statute and is supported 
by substantial evidence. See the answer to question 11 (b) of part 
II, Adjudication. The Commission’s orders must be obeyed by the 
persons subject thereto, unless set aside or enjoined by the courts. 
There are, of course, provisions such as section 1 (15)—(17) and 420 
under which the Commission is authorized, in emergencies, to act 
summarily. See the answers to questions 11 and 12 of this part. 

(e) No. 

(f) We have no pending recommendations with respect to changes 
for the purpose of clarifying the statutory language. We, of course, 
make recommendations to Congress from time to time concerning 
changes in the law which are deemed to be desirable. Our last an- 
nual report, 70th, of November 1, 1916, on pages 156-176, contains 26 
recommendations for changes in the law, but these recommendations 
relate to substance rather than to the clarifying of language. 


IT. ApsupIcAaTIon 


Answer to question 1 


(a) (1) Adjudication proceedings relating to revocation of license 
of persons admitted to practice before the Commission: sections 17 
(12), 205 (h), 316 (a), and 417 (a). 

(2) Adjudication proceedings concerning the consolidation or 
merger of carriers: section 5 (2)—(12). 

(3) Adjudication granting temporary operating authority for the 
operation of motor carrier properties pending action on an applica- 
tion for consolidation or merger: section 210a (b). 

(4) Adjudication gr anting temporary ope rating authority for the 
operation of water carrier properties pending action on an applica- 
tion <exanencladéiion or merger: section 311 (b). 

(5) Adjudication determining applications for operating authority 
made by— 
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(a) Rail carrier for construction or abandonment of a line: sec- | 
tion 1 (18)-(20). 

(6) Motor common and contract carriers under “grandfather” 
ea sections 206 and 209, respectively. 

c) Motor common and contract carriers, other than under “grand- 
father” rights: sections 207 and 209, respectively. 

(d) Motor carriers seeking temporary authority: section 210a (a). 

(e) Water common and contract carriers under “grandfather” 
rights: section 309. 

(7) Water common and contract carriers, other than under “grand- 
father” rights: section 309. 

(g) Freight forwarders under “grandfather” rights: section 410, 

(h) Freight forwarders, other than under “grandfather” rights: 
section 410. 

(6) Adjudication determining applications for transfers of operat- 
ing authority held by- 

(a) Motor carriers: section 212. 

(4) Water carriers: section 312. 

(c) Freight forwarders: section 410. 

(7) Adjudication attaching terms, conditions, and limitations in 
connection with operating authority granted to: 

(a) Motor common and contract carriers: sections 208 (a) and 
209 (b), respectively. 

(6) Water common and contract carriers: section 309 (d) and (@), 
respectively. 

(c) Freight forwarders: section 410 (e) 

(8) Adjudication granting broker’s license concerning motor- 
carrier transportation: section 211. 

(9) Adjudication allowing dual operations as both motor com- 
mon and contract carrier: section 210. 

(10) Adjudication allowing dual operations as both a common 
and contract water carrier: section 310, 

(11) Adjudication rejecting schedules of rates of common ecar- 
rier and freight forwarders: sections 6 (6) and (9), 306 (a) and (b), 
and 405 (a) and (b). 

(12) Adjudication suspending the operating authority of motor 
common and contract carriers for failure to comply with section 211 
(c),217 (a), or 218 of the Interstate Commerce Act: section 212. 

(13) Adjudication suspending the permits of freight forwarders 
for violation of sections 403 (ce), 403 (d). or 405 (a): section 410 (f). 

(14) Adjudication exempting from compliance with the Inter- 
state Commerce Act motor operations wholly in one State: section 
2O4 (a), (4a) 

(15) Adjudication exempting from compliance with the Inter- 
state Commerce Act certain water carrier operations: sections 302 
(e).303 (e), and (h): and 304 (d). 

(16) Adjudication approving or rejecting insurance plans or other 
security provided by motor carriers for the protection of the public: 
section 215. 

(17) Adjudication approving or rejecting insurance plans or other 
security provided by freight forwarders for protection of shippers 
and the public: section 403 (¢ ) and (4) 
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(18) Adjudication determining whether a shipper is entitled to 
damages in a reparation proc eeding : sections 16 (1) and 308 (d). 

(19) Adjudication determining violations of the Interstate Com- 
merece Act or regulations of the Commission by motor and water 
carriers: sections 204 (c) and 304 (e), respectively. 

(20) Adjudication determining viol ations of the Interstate Com- 
merce Act or regulations of the Commission by freight forwarders: 
section 403 (b). 

(21) Adjudic ation determining violations of the Interstate Com- 
merce Act by rail carriers: section 15 (1). 

(22) Adjudication determining unlawful relationships between 
freight forwarders and other persons: section 411 (d). 

(23) Adjudication determining a prohibited carrier interest in a 
common carrier by water: section 5 (14)—(16). 

(24) Adjudication requiring a rail carrier to provide facilities for 
car service or to extend its lines: section 1 (21). 

(25) Adjudication requiring physical connection between lines of 
rail carrier and a dock at which interchange of passengers or prop- 
erty is to be made: section 6 (11). 

(26) Adjudication determining serviceability of locomotives: sec- 
tion 6, Locomotive Inspection Act (45 U.S. C. 22 et seq.). 

(27) Adjudication investigating accidents on railroads: Accident 
Reports Act (45 U.S.C. 38 et seq.). 

(28) Adjudication concerning reorganization of carriers under the 
Bankruptey Act. 

(29) Adjudication removing exemption from the Interstate Com- 
merce Act as to certain motor and water carriers: Sections 204 (a), 
(4a) : and 302 (e) and (h), and 304 (d), respectively. 

(30) Adjudication preventing continuance of violation of provi- 
sions of section 5 (2)—(12) of the Interstate Commerce Act, concern- 
ing combinations and consolidations of carriers: Section 5 (7). 

(31) Adjudication suspending or canceling motor carrier operating 
authority other than on the request of the holder, and other than in 
the circumstances in (12) above : Section 212. 

(32) Adjudication suspending or canceling permits of freight for- 
warders other than on the request of the holder, and other than in 
the circumstances in (13) above: Section 410 (b). 

(33) Adjudication granting of rights upon revocation of exemp- 
tions from the Interstate Commerce Act held by motor or water car- 
riers : Sections 204 (a), (4a), 303 (g), 303 (h), and 303 (1). 

(4) Section 17 of the Interstate Commerce Act (49 U. S. C. 17) 
authorizes the Commission to delegate certain of its work, including 
adjudicatory functions, to divisions of the Commission consisting of 
not less than three members. Subject to certain further restrictions, 
the Commission is authorized by the same section to direct that cer- 
tain of its business or functions be performed by individual commis- 
sioners or boards of employees. Provision is made in sections 17 (10) 
and 205 and in the Administrative Procedure Act. for the issuance by 
examiners appointed under section 11 of the Administrative Procedure 
Act and joint boards consisting of members nominated by the various 
States, to issue initial and recommended decisions. Such initial deci- 
sions, unless stayed by the Commission or unless exceptions are filed 
by an interested party, become orders of the Commission. 
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(¢) The Commission has delegated various adjudicatory functions 
to divisions. The decisions of these divisions are subject to appeals 
to the entire Commission. The Commission also has created three 
boards of employees to whom it has delegated authority to determine 
certain adjudicatory matters. These boards are (1) the Motor Car- 
rier Board which passes upon applications for temporary authority 
and other motor-carrier matters not involving the taking of testimony 
at oral hearings; (2) the Suspension Board passes upon applications 
by interested parties for the suspension of proposed changes in rates, 
fares and practices of carriers; (3) the Fourth Section Board passes 
upon certain matters pertaining to the administration of the fourth 
section of the act. The decisions of these boards are appealable to Ap- 
pellate Divisions of the Commission whose decisions are final. The 
delegations made by the Commission are set forth in full in the Com- 
mission organization minutes. 


Answer to question 2 


There are many detailed provisions relating to the power of the 
Commission in all 4 parts of the Interstate Commerce Act. There 
are also general authority provisions in each of the 4 parts, of which 
section 204 (a) (6) of part II is typical. This provision reads: 

It shall be the duty of the Commission— 

(6) To administer, execute, and enforce all provisions of this part, to make 
all necessary orders in connection therewith, and to prescribe rules, regulations, 
and procedure for such administration; * * * 


Other similar provisions are sections 12 (1), 316 (a) and 417 (a). 
Answer to question 3 


These proceedings are governed by the Commission’s General Rules 
of Practice, title 49, Code of Federal Regulations, chapter 1, sub- 
chapter A, part I. <A copy is filed with the committee as appendix 1. 
In answering the questions the references will be to these rules, unless 
otherwise indicated. 


38-I. Proceedings in general between private parties in which the 
Government is not directly a party 


3-IT. Proceedings in general in which the Government directly is a 
party to the proceeding 

The form in which categories I and II are stated suggests that 
the answers may be misunderstood unless some explanation is given. 
Whether agency counsel participates in a proceeding has no effect 
upon the rules of procedure that are applied, except that if the 
agency institutes the proceeding the initial document is an order insti- 
tuting the proceeding, while if the proceeding is upon a complaint 
filed by a private party, the initial document is a complaint filed by 
the party. The procedure on applications varies with the kind of 
application, for example, certain requirements are contained in sec- 
tion 1 (18)-—(21) applicable to railroad applications for certificates of 
public convenience and necessity, while somewhat different procedure 
is followed in the case of motor-carrier applications under section 207 
for certificates of public convenience and necessity. Agency counsel 
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may intervene in any proceeding, even complaint proceedings initi- 
ated by private parties. In such cases, which are rare, the agency 
counsel participates in the same way as any other party. It should 
be understood that no proceeding under a regulatory statute such as 
the Interstate Commerce Act is, strictly speaking, a mere private law 
action. If, for example, a shipper files a complaint against a car- 
rier seeking reparation, the fact that the carrier admits the allega- 
tions does not permit the Commission to award the claimed repara- 
tion. The claim must be supported by proof that under the statute 
the rate was unlawful. Otherwise the admission by the carrier may be 
a means of giving or causing an unlawful rebate or concession to that 
shipper or result in prejudice or discrimination against other shippers. 
All proceedings, therefore, have the element of administering a public 
law and agency counsel may participate to see that the complete facts 
are developed. The following answers will relate to all proceedings 
under categories I and II, whether or not the agency is a party. 

(a) Where the proceeding is instituted by the agency, the order 
instituting the proceeding and stating the charges against the car- 
rier or the subject of the inquiry is served upon the respondent by 
the Commission. Complaints filed by private parties against a car- 
rier, likewise are served upon the defendant by the Commission (rule 
1.34). In the case of public convenience and necessity applications 
by railroads, the procedure followed is that specified in section 1 (18)- 
(21). In the case of motor carrier public convenience and necessity 
applications, notice is given to interested parties by publication in 
the Federal Register, in accordance with rule 1.241. 

(0) Intervention by third parties in complaint proceedings is per- 
mitted upon petition, provided the intervention does not broaden the 
issues (rule 1.72). In the case of investigation proceedings instituted 
by the Commission, proceedings on railroad public convenience and 
necessity applications, and applications by carriers to merge or unify 
their properties (under sec. 5 of the Interstate Commerce Act), no 
advance petition for intervention is required and any party in in- 
terest may intervene at the hearing. In the case of motor carrier ap- 
plications, a person may become a party by filing objections follow- 
ing the publication of the notice in the Federal Register and, if it is 
desired, ask that the matter be set for oral hearing. If there are no 
requests for an oral hearing, the Commission may determine the 
matter without an oral hearing. If a hearing is held, however, any 
person may intervene by giving to the Commission and to the appli- 
cant notice of his intended participation 10 days in advance of the 
hearing (rule 1.241). 

(c) A form of a complaint with helpful suggestions appears in ap- 
pendix B, 1, of the General Rules of Practice. Forms with instruc- 
tions are generally available for the filing of various applications. 

(¢) Provision is made for the filing of answers in complaint pro- 
ceedings (rule 1.35). Usually no answer is called for where the Com- 
mission institutes a proceeding or in the case of applications. 

(e) The General Rules of Practice contain provisions for amend- 
ments, cross complaints, motions to dismiss, motions to make more 
definite, petitions, etc. (See rules 1.20, 1.35, 1.36, 1.102.) 

(f) Rule 1.86 provides for motions to dismiss or to make more defi- 
nite and certain. 
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(g) Rules 1.68, 1.240, and 1.241 cover the subject of prehearing 
conferences. 

(h) Usually the party who instituted a proceeding is permitted 
to withdraw it. If, however, a complaint shows a violation of a duty 
on the part of a carrier, particularly after evidence relating to the 
matter has been received, the Commission may refuse to allow the 
withdrawal. Since the proceeding invokes public regulatory law and 
not merely private law, withdrawal is not always a matter of riglit. 
If necessary the Commission’s staff may develop the facts on “the 
record. 

(7) Section 204 (c) of the act states: 

* * * Whenever the Commission is of the opinion that any complaint does not 
state reasonable grounds for investigation and action on its part, it may dismiss 
such complaint. 

Rule 1.35 provides for motions to dismiss because of legal insufli- 
ciency appearing on the face of the complaint. 

(7) Consent orders may be issued only if the Commission is satisfied 
that the issuance of such an order would be proper. The mere agree- 
ment of the complainant and the defendant is not a sufficient basis 
for the reason stated in the introductory paragraph at the beginning 
of the answer to this question. 

(4) Where the party having the burden of proof fails to defend or 
develop the case, the Commission may enter a finding against him. 


3-ITT. Decisions and/or opinions relating to the availability of infor- 
mation to the public and public access to or denial of matter 
contained in the agency’s files 
There is relatively little in the Commission’s files that is not public. 
If a person desired to examine some matter that is not public, such 
as contracts with shippers filed by contract carriers (sec. 220 (a)) or 
accident reports filed c motor carriers (49 C. F. R. 194.1), the pro- 
cedure would be to file a petition. The petition would be considered 
by a division of the Commission and either granted or denied. 


3-IV. Decisions and/or opinions relating to public property, including 
the use and disposition of land 


3-V. Decisions and/or opinions relating to the making of loans to 
public or private parties 


3—-VI. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation. 
educational, and other purposes 


3-VIT. Decisions and/or opinions relating to contract disputes and 
standards for negotiation of and the grant of contracts 


The Commission exercises none of these functions. 
Answer to question L 


The statutory provisions set out above in subparagraphs (13) 
through (33), inclusive, of the answer to question 1 (@) specify that 
decision shall be after notice and after opportunity for hearing, ex- 
cept that “notice” is not specifically mentioned in the provisions re- 
ferred to in (18), (21), (23), and (24). Many other matters, such as 
motor carrier applications ae r sections 207 and 209 usually are deter- 
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mined upon the record after hearing, particularly where protests are 
tiled. Appropriate notice is given to all interested parties either by 
notice in the Federal Register or by personal or mail service. The 
hearing is oral and a transcript is made. A copy of the transcript is 
available to the public at the offices of the Commission and any person 
may purchase a copy from the reporter. Modified procedure, described 
in rules 1.44 through 1.54 of the General Rules of Practice sometimes 
is used in heu of a complete oral hearing, where the subject matter and 
the issues are such as to be adaptable to ‘this form of handling. Under 
this procedure, the parties file sworn statements of their evidence, 
after which any party may request an opportunity to cross-examine 
any witness. A similar procedure is used in determining some motor 
carrier applications, particularly uncontested applications. (See rule 
1.241 (d).) Briefs may be filed in accordance with rules 1.91 through 
1.94. Oral argument may be permitted pursuant to rule 1.98. 


Answer to question 5 


(a) Briefs may be filed in any proceeding. Written statements of 
evidence may be filed in proc ‘eedings not determined by oral hearings. 
Any person may file petitions w ith, or write letters to, the Commission. 

(+) The typographical specifications for briefs and pleadings are 
stated in rule 1.15 of the General Rules of Practice. 

(c) Oral argument may be allowed or required, depending upon the 
issues and the time available. 

(d) This was covered in the answer to question 3. 

(e) Proceedings are consolidated for hearing or decision when it 
appears that suc h action would be convenient to the parties and to the 
Commission. 

(7) Where the hearing is before a hearing officer, other than the 
Commission or a division, the hearing officer issues an initial decision 
or a recommended decision, except in the instances in which this may 
be dispensed with in accordance with section 8 of the Administrative 
Procedure Act. 

(yg) Appeals from decisions of hearing officers may be taken by the 
filing of exceptions. Appeals from decisions of a division of the Com- 
mission to the entire Commission may be taken. Appeals from deci- 
sions of boards of employees may be taken to an appellate division 
of the Commission. 

Answer to question 6 


(a) It is assumed that that “full adjudication” means hearing and 
determination on the record. The Commission, in certain instances, 
affords full adjudication of disputed administrative actions when not 
required by statute to do so, For example, applications to transfer 
motor-carrier operating authority are ofee set for hearing and de- 
termination on the record in order to better determine the matter. 
The statute, as now written, works well in practice, because flexibility 
is retained through exercise of discretion by the Commission. 

(b) We have no objection to the present requirements. While it 
appears, upon occasion, that protests may be filed and a hearing caused 
for the purpose of delay, such apparent abuses are not of great 
moment, 
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Answer to question 7 


Pursuant to rule 1.101 of the General Rules of Practice, a petition 
may be filed with the Commission seeking reconsideration, reargu- 
ment, rehearing, further hearing, vacation, or suspension of a decision, 
order, or requirement of the Commission. Furthermore, the Com- 
mission may, upon its own initiative, reopen a proceeding. Since 
certificates and permits may be anceled only for violations of the act 
or regulations of the Commission, a reopening of such a proceeding 
in which a certificate or permit was issued for the purpose of recalling 
such a certificate or permit would be doubtful. 


Answer to question 8 


Under rule 1.101 of the General Rules of Practice, any party may 
petition for the reconsideration of any decision. If filed within 30 
days after the service of the decision, full consideration will be given 
the petition, unless it is a successive petition on the same grounds. 
Petitions for reconsideration filed after 30 days must be shown to be 
based upon some good cause. (See rule 1.101.) Where reconsidera- 
tion is desired in a proceeding in which a certificate or premit has 
been issued, the fact that a certificate or permit may be canceled only 
for violations of the act or regulations of the Commission may con- 
stitute an obstacle to reconsideration. The issuance of certificates 
and permits is withheld for 30 days after decision in order to allow 
petitions for reconsideration to be filed. Ordinarily, there would not 
be any occasion for the agency to initiate a reconsideration of a de- 
cision unless there should appear to have been fraud or some other 
unusual situation. 

Answer to question 9 


The Commission has none of these functions, except the agency 
management and personnel problems of its own organization. 


Answer to question 10 


(a) In the case of informal adjudications, it is the practice to indi- 
cate that all submittals have been considered and to state briefly the 
basis for the conclusion. 

(b) No. Any person is free to submit any matter which he thinks 
is relevant. The various application forms and specimen of a com- 
plaint appearing in appendix A of the General Rules of Practice 
suggest certain data which may be essential. These are not restric- 
tions against other data. 


Answer to question 11 


(a) It is doubtful if the Commission has such proceedings. The 
Senate committee, in considering the administrative procedure bill, 
suggested that the exemption of this type of proceeding from section 
5 of the bill m ay apply to reparation proceedings. If this was in- 
tended to apply to reparation orders of this Commission, it may h: ave 
been an error. Compare Baltimore & 0. R. Co. v. Brady (288 U. S$ 
448), Ashland Coal and Ice Co. v. U. S. (61 F. Supp. 708, affirmed 
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325 U. S. 840), Atlantic Lumber Corp. v. Southern Pac. Co. (47 F. 
Supp. 511, 514). In contrast, see Spane v. Western Fruit Growers 
(83 F. 2d 150). The procedure for the issuance of reparation or- 
ders, as well as the determination of matters triable de novo in the 
courts, if there are such, would be that described in the answer to ques- 
tion 3 as applicable to complaints. 

(b) It seems that the Commission has no functions of this type. 
This is not the usually stated scope of the review by the courts of 
Commission decisions. Compare section 10 (e) of the Administrative 
Procedure Act and the following cases: Rochester Telephone Corp. v. 
Linited States (807 U.S. 125, 139) ; Interstate Commerce Commission 
v. Lllinois Ce ntral R.Co. (215 > U.S. 452, 470) ; United States v. Pierce 
Auto Lines (3827 U.S. 515). In Interstate Commerce Commission v. 
Union Pacific R. Co, (222 U.S. 541, 547-548), the Court stated : 

In determining these mixed questions of law and fact, the Court confines 
itself to the ultimate question as to whether the Commission acted within its 
power. It will not consider the expediency or wisdom of the order, or whether, 
on like testimony, it would have made a similar ruling. “The findings of the 
Commission are made, by law, prima facie true, and this Court has ascribed 
to them the strength due to the judgments of a tribunal appointed by law and 
informed by experience” (Jll. Cent. v. I. C. C., 206 U. S. 441). Its conclusion, 
of course, is subject to review, but, when supported by evidence, is accepted as 
final; not that its decision, involving as it does so many and such vast public 
interests can be supported by a mere scintilla of proof—but the courts will not 
examine the facts further than to determine whether there was substantial 
evidence to sustain the order. 

The procedure followed by the Commission in determining any 
matter is not determined or governed by the scope or nature of the 
judicial review, but by the nature of the problem before the Com- 
mission and the statutes applicable to that function. Proceedings 
determined after formal oral hearing, as well as matters determined 
by informal procedures, are subject to the same type of review. Ex- 
amples of the judicial review of decisions reached by informal pro- 
cedures are Bowen T'ransports v. United States (116 F. Supp. 115) 
(review of informal action on temporary authority application), 
Crescent Express Lines v. U.S. (320 U.S. 401, 404) (infor mal deter- 
mination of grandfather sation tithe for er Riss & Co. 
United States (117 F. Supp. 296, affirmed 346 U.S. 890). 

(c) Pursuant to section 77 of the Bankruptcy Act t, the Commission 
certifices plans for reorganization of railroads to the court. Upon the 
filing of such plans with the court by the trustee, a copy is filed with 
the Commission. Unless the plan is prima facie impracticable the 
Commission, after notice, holds a public hearing, in accordance with 
the hearing procedure of the General Rules of Practice and that 
specified in section 77. The Commission issues a report and order 
approving a plan for reorganization, which may be different from 
any proposed, or refuse to approve any plan. The report states fully 
the Commission’s reasons for its conclusions. ‘The Commission, upon 
approving a plan, certificates the plan to the court. A transcript of 
the proceedings before the Commission and a copy of its report and 
order are forwarded to the court. 

(7) Under the Locomotive Inspection Act (45 U. S. C. 22-34) 
locomotive inspectors are authorized to make decisions based on inspec- 
tions or tests. Whenever an inspector finds a locomotive boiler not 
conforming to the requirements of the law or regulations, he gives 
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the carrier written notice that the locomotive is not in serviceable 
condition. The carrier may, within 5 days after receiving such a 
ae appeal to the Director of Locomotive Inspection by telegraph 

- letter for a reexamination. If the reexamination sustains the 
ovigint finding, — ae may, within 30 days, appeal to the 
Commission (45 U. C. 29). 

Similar authority hy as been conferred upon certain field employees 
of the Bureau of Motor Carriers of the Commission to issue out of 
service notices to operators of motor vehicles subject to the Interstate 
Commerce Act, where a vehicle is found in use which is in such 
mechanical condition as to be imminently hazardous to operate. The 
regulations covering the performance of this function are set forth 
as sections 196.4 and 196.5 of title 49 of the Code of Federal Regula- 
tions. The regulations do not ee provide for appeals but 
under the general provisions of the act an appeal may be taken to the 
Commission. 

(e), (f) and (g) The Commission does not exercise any of these 
functions. 

Answer to question 12 

(a) None. 

(6) None, unless this is intended to refer to the standard review by 
the courts of decisions of administrative agencies under section 10 (e) 
of the Administrative Procedure Act. If the latter is intended, then 
98 percent of the Commission actions are covered by (6). 

(c) The activities under section 77 of the Bankruptcy Act vary 
greatly from time to time, depending upon the general economic con- 
ditions and the number of railroads in reorganization. At the mo- 
ment this number is very small. At other times it has been much 
greater. Possibly 1 percent would be an appropriate estimate. 


Answer to question 13 


The statutes referred to in items (3) through (17) of the answer to 
question 1 (a) do not specify that decisions shall be based upon a 
record made after hearing or that a hearing shall be held. It should 
be pointed out, however, that the omission of such words from the 
statute does not mean that the Commission does not determine such 
matters by hearings. As examples, the motor carrier licensing provi- 
sions of sections 207 and 209, the brokerage licensing provisions of sec- 
tion 211, the water carrier licensing provisions of section 309, and the 
freight forwarder licensing provisions of section 410 do not specify 
that such matters shall be determined by hearings, but, in fact, most 
of them are so determined. Any matter which, because of its nature 
or the specific issues that are raised, appears to require a hearing for 
its best determination, is determined by that procedure. When a 
matter should be determined by hearing or by other processes is not 
necessarily a question of the type of m: atter, but the facts and issues 
in the individual case. Some types of matters are not adaptable to 
determination by hearings, in any event, because of their emergency 
nature and the requirement of immediate action. Ex: mples of such 
are the suspension of proposed changes in rates, the issuance of tempo- 

rary operating authority, and the granting of special permission to 
establish changes in rates on less than the usual 30 days sts itutory 
notice. These must be decided in a summary manner, but even so, 
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every effort is made to afford notice to all interested persons and to 
afford them an opportunity to file statements in support of or in oppo- 
sition to the requested or proposed action. 

As a rough estimate it is suggested that probably 80 percent of the 
decisions made by the Commission are made under provisions which 
do not specify that that hearing shall be held. 


Answer to question 14 


(a), (6), and (¢) A compilation made sometime ago indicates that 
since the act to regulate commerce became effective, in 1887, part I 
of the act has been amended by 76 amending acts, and since part IT 
was enacted in 1935 it has been amended 55 times. ‘The Commission 
makes annual reports to Congress in which it recommends changes 
which it believes will improve or clarify either the substantive law 
or its administration. In its latest annual report it recommended 26 
amendments. In any statute of the scope of the Interstate Commerce 
Act, some questions of meaning will arise, but we have no problem of 
ascertaining the intention of Congress. 

(7d), (e), and (f) Substantially all decisions of the Commission 
ure reviewable in the courts under sections 2321 through 2325, title 
28, of the United States Code. Under this judicial review, the courts 
will determine questions of statutory and constitutional law, but they 
do not disturb the findings of fact of the Commission if they are sup- 
ported in the record by substantial evidence. This judicial review has 
been substantially codified in section 10 (e) of the Administrative 
Procedure Act. See also the answers to questions 14 (d), (e), and (f) 
of Part I: Rulemaking, and the answer to question 11 (b) of Part IT: 
Adjudication. We see no need for any change in the law with re- 
spect to the limits of the Commission’s discretion. 


Answer to question 15 


These opportunities are afforded except in the case of some mat- 
ters such as the emergency grant of temporary operating authority 
under sections 210a and 311, the suspension of proposed changes in 
rates under sections 15 (7), 216 (gz), 218 (c), 307 (g), 307 (i). and 
406 (e). Even under these provisions every effort is made to see that 
interested parties receive notice and have an opportunity to submit 
statements of facts and arguments. As an example, persons seeking 
the suspension of a proposed rate are required to file the request 
within specified times and notify the carrier of the request so that the 
carrier may answer. Many such matters are handled by telegraph. In 
issuing temporary ope rating authority to motor carriers, other inter- 
ested carriers are notified and are afforded 10 days within which to 
submit objections unless the situation appears to be an emergency, in 
which event, a temporary grant is made for a limited period, not 
more than 30 days, within which the usual procedure of notice may 
be followed in an application for an extension. 

Opportunity always exists for compromise or adjustments; but, as 
pointed out in the answer to question 3, I and IT, (j) of IL: Adjudica- 
tion, in some instances, offers of settlement or proposals of adjust- 
ment may be subject to a finding that the proposals would be in ac- 
cord with the statute. During the last annual report period, 1,020 
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special docket orders were issued authorizing the payment by carriers 
of reparation to shippers of $1,113,970.81. These orders were based 
upon applications in which the carriers and the shippers had agreed 
that the refunds were due the shippers. 


Answer to question 16 


(a) Yes. 


(6) Papers are served upon the attorney by mail. 


Answer to question 17 


The matter is placed on the public information table in the Office 
of the Secretary. Newsworthy matter is picked up and published 
in several active trade papers operating in this field. In licensing 
matters, copies of the applications are required to be filed with the 
State regulatory commissions or with the governor in the State or 
States in which the operations are proposed to be conducted. In the 
case of motor carrier applications, notice also is given by publication 
in the Federal Register. In the case of railroad construction and 
abandonment, notice is given in accordance with the provisions of 
section 1 (19). 

Answer to question 18 


See the second paragraph of the answer to question 15 of this sec- 
tion. Many complaints are handled with carriers informally, and 
a settlement is thus negotiated. These often are handled by members 
of the field staff. No figures of such matters are available. 


Answer to question 19 


Determinations as to whether certain conduct is lawful often are 
made in response to petitions filed under rule 1.102 of the General 
Rules of Practice. These questions also are often raised in other 

yvays and determined, such as by the filing of a motion to dismiss on 
the ground that the proposed operation is not subject to the act, in 
connection with an application for operating authority. The records 
of such determinations are not kept separate from other proceedings 
and the figures are not available. 


Answer to question 20 


See the answer to question 19, above. 
Answer to question 21 


The Commission is constantly striving to improve its procedure 
to make it more convenient to the parties, to conserve the efforts of 
the Commission’s staff, and to expedite the matters. Many of these 
are specialized detailed changes applicable to specific types of pro- 
ceedings. One of the most helpful recent changes was the adoption 
of the procedure set forth in rule 1.241 of the General Rules of Prac- 
tice for the giving of notice and the handling of motor carrier appli- 
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cations for certificates and permits. Another change which should 

result in benefits is the adoption of initial decision procedure for 
the handling of motor carrier unification application proceedings 
under section 5 of the act. 

It may be that some other agencies would profit from a study of 
the Commission’s procedure as we did from examining the procedure 
of other agencies. It is our belief, however, that it is unhkely that 
whole sy stems can be tr ansplanted into other areas. What may be 
gathered are ideas which may be helpful in working out other prob- 
lems. The most efficient system is tailored for the specific job. 


Answer to question 22 


The Commission has relatively few proceedings involving the vio- 
Jation of rules. The largest category is proceedings to rev oke operat- 
ing rights which the holder has failed to use and often has abandoned. 
In the last annual report year these totaled 201. There are also some 
complaints by private parties alleging violations of requirements and 
some such proceedings are instituted ‘by the Commission. The Com- 
mission develops evidence for criminal prosecution of violators and 
at times brings civil actions in courts to compel observance of the act 
and the regulations. The vast majority of the Commission’s ad- 
judicatory proceedings involve applications for licenses and proceed- 
ings involving the lawfulness of rates. These are determined in ac- 
cordance with statutory standards. The statutory provisions of the 
Interstate Commerce Act are generally rather detailed and these, to- 
gether with the regulations prescribed by the Commission, which com- 
prise four volumes of the Code of Federal Regulations (title 49), 
leave relatively few areas within which decisions are made on an ad 
hoc basis, as discussed in S. FE. C. v. Chenery Corp. (332 U.S. 194). 


Answer to question 23 


The Interstate Commerce Commission has trial examiners who con- 
duct hearings and make initial decisions or recommend decisions. 
Some proceedings are referred to joint boards composed of members 
nominated by States pursuant to section 205 (a). These boards func- 
tion as hearing officers. 

Following are the number of reports served by examiners and joint 
boards during 1954, 1955, and 1956. 


scsi nc clas as alanis wn ccna bad igi aabapellia ca cate aca pens cae techies tase ett ee 3, 340 
OD i ls re i ese tc dle nin bean le eimai oe tae 3, 221 
ROD ak sesh piecing nip se ising tie ehhh ensemble bilaie vedabart th ciecatbes dike dba bah ede 2, 900 


Following are the number of formal proceedings which were the 
subject of agency decisions during 1954, 1955, and 1956: 


lat i dn os ls a lst a i i al cena acca ie aa , 428 
DO ani sition in taeda ag de ee eee 2 164 
DD wisssiscicintn cn inst echoed tcs ast eb acco tae acca Ta a iar ae oe 1, 946 


( These figures contain certain estimates because in some cases data 
is not maintained on basis of whether or 


not proceedings were con- 
tested.) 
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Answer to question 25 


During the years 1954, 1955, and 1956 in the following number of 
proc eedings hearings were conducted by the Commission, a division 
of the Commission, or an individual Commissioner. 


ROB Riosi si RLU ee Se Le a A ek 44 
NI oath oa cole eee es tet chs whan Ls —spegapaeel —teatdays te o-o5~3 1. eps ei ase 44 
a I la wel ela deeallpitren tiie 29 


Oral argument was heard in many cases. 


Answer to question 26 


(a) Answer is the same as in No. 25. 

(6) Answer is the same in No. 2 

(c) Data wholly responsive to this question are not available; how- 
ever, the following is submitted as information : 

(1) Bureau of Finance: Proceedings in which decisions were ren- 
dered by the agency upon review of hearing officer decisions: 1955, 12; 
1956, 37. Of these, 67 percent were based on exceptions. 

(2) Bureau of Motor Carriers:? Agency decisions totaled 1,623 in 
1955 and 1,307 in 1956. Of these, approximately 95 percent were 
decided on exceptions. 

(3) Bureau of Formal Cases: During 1955 the agency decided (in 
this area) 92 proceedings after oral hearings. Of the decided pro- 
ceedings, 89 percent were based upon exceptions. 


Answer to question 27 


Commencing on January 7, 1957, the Commission began recording 
on puncheards basic processing data concerning formal proceedings 
cases. A summary of this data appears in the table which follows this 
page. A tabulation of cases closed during the period January 7 to 
March 15, 1957, disclosed that of the 830 formal cases closed Suting 
this period : 

(a) 35.7 percent of all cases were discontinued or withdrawn before 
they reached the initial report stage and an average of 3.4 months 
elapsed from the date of filing to the point at which they were closed. 

(6) 42.7 percent of all cases were closed with a service of an initial 
or recommended decision of an examiner or joint board and 5.6 months 
elapsed from the date of filing to the service of the initial reports 
which became final without other action. 

(c) 21.6 percent of all cases reached a decision by the Commission 
or a division, and 13.2 months elapsed from date of filing until final 
decision of the Commission or a division. 

(d) The average period of time pending before the agency for all 


proceedings cases closed by decision from January 7 to March 15, 
1957, was 8.1 months. 


_ |? Beginning in 1957 proceedings handled by the Bureau of Motor Carriers were trans- 
ferred to the Bureau of Operating Rights and the Bureau of Finance. 
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Answer to question 28 


(a) Proceedings cases closed during the period Jan. 7, 1957, to Mar. 15, 1957, 
average time in months from date of filing or date of order instituting the 
proceeding to the last stage of processing of the case 


| Decision by a 
| Closed before} Closed at the| Closed during) Orderof (division or the 





basic action time of the period initial report | Commission 
hearing | for briefs effective on a final 
| report 
| | 
| 


| 


Cases Months'¢ Cases} Months| Cases| Months} \cases| Months Cases; Months 


| 
ee SE - = — . wie -_—--| — _ [ nae 


Application for operating au- | 
thority: | | 
Initial application 19 2.1 7 | 5 5 | 5.8 53 6.0 19 | 11.7 
Extension application 110 | 4.5 23 6.6) 10) 9.7 | 20 5.2 130 | 12.7 
Consolidations, mergers, etc 3 5.0 | 1 | 7.0 | 22 | 5.8 | 6 10. 5 
Complaints and answer | 
Rate cases 4 | 9.5 1 82.0 13 16. ¢ 
Ivestigation and suspension __ 106 s 1 11.0 | 6 3.0 14 5.7 5 18. 2 
Rule investigations 1 4.0) 2 15.0 
Other investigations 1 | 4.0 | 
Reopened initial operating | 
authority Pe 1 5.0 1 |} 22.0 
Reopened extension of operat- | | | 
ing authority | 3 3.6 3 23.0 


Total cases and overall 
averages 244 


8 32 6.3 | 21 68 354 | 5.6 179 13. 
Percentage distribution 


29.4 3.8 2.5 42.7 21.6 


te 


| ! 
| ' 


For proceedings closed during the period January 7—March 15, 
1957, which were determined after oral hearing: 

(a) The average time pending before the agency prior to assign- 
ment for hearing was 3.8 months. 

(b) The average time the case was before the hearing officer for 
hearing and report was 3.3 months; i. e., date case assigned to the 
hearing officer until report rendered. 

(c) The average time from the decision of the hearing officer until 
a decision of the Commission was 6.3 months. This includes time for 
filing exceptions to the hearing officer’s decision, the further consid- 
eration of the record and the exceptions, the preparation of a Com- 
mission report and action by the Commission. 

Certain formal proceedings were determined in accordance with 
modified procedure, as explained in rules 1.44 through 1.54, or accord- 
ing to the no-hearing procedure described in rule 1.241 (d) of the 
General Rules of Practice. The following statements show the time 
required by various steps where this procedure was followed, 

(a) The average time pending before the agency prior to assign- 
ment for modified or no-hearing procedure handling was 2 months. 

(6) The average time between the assignment for determination by 
modified or no-hearing procedure until the issuance of an examiner's 
report was 5 months. 

(c) The average time from the decision of the examiner until the 
issuance of a decision by the Commission or a division was 2.6 
months, 
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Answer to question 29 


The division of time Se rulemaking functions and judicial 
functions is estimated to be as follows for certain bureaus: 


Bureau of Finance: Percent 
I a aN i i nelle 45 
URINARIO sey cette bel ols Se Slee. ean ed eke a cerca mmieneenes 55 

Bureau of Formal Cases: 
eee tae a iain aia oi eae aeioe danke 95 
Nee eee nn nn a aa cs 3 
I sh Fi ok nag 2 

Bureau of Operating Rights: 

I acd cg a a 50 
SPU i Boi ii chins gh ll ecsilen onda econo mca estoirtenteersiop lovee poe ti 5U 


These estimates are affected by the question whether certain activi- 
ties are rulemaking or adjudication. Usually, this question is unim- 
portant because the procedures are appropriate for either type. 


Answer to question 30 


(a) The total number of formal proceedings pending January 1, 
1957, was 3,785. 


(b) The average time since the institution of such proceedings was 
714 months. 


(c) The number of cases of all kinds acted upon in the year 1956 
was 6,141. 

(d) This question is not appropriate to a number of proceedings 
before the Commission. For example, rate proceedings involve issues 
which cannot be divided into grants or denials as ¢ ontemplated by the 
question. On the other hand, many proceedings may be divided in 
the desired manner. The following are some figures showing the 
number of grants (in whole or in part) and the denials: 


| Total in 1956 | Granted in | Denied 
| | whole or part 


Bureau of Finance ; shies dh ki 5h sireliade eee abdialaiadues 657 647 | 


Bureau of Motor Carriers_.-_- i Se 3, 522 | 2, 230 | 1, 292 





Answer to question 31 


Stare decisis is a doctrine that where, by a series of deci ree or 
sometimes a decision, a principle of law has become settled, is 
binding on the courts and should be followed in similar cases, stibject 
to a limited right in the courts to overrule the prior decisions. It 
applies to “principles of law” and not to factual conclusions. 

Where the objective of a statute is to provide a tr ansportation 
system to meet the needs of the commerce of the United States, of 
the postal service, and of national defense, to provide service at 
reasonable rates without undue preferences and prejudices between 
shippers, places and pe ee as stated in the national trans- 
portation policy (49 U. preceding sec. 1) it is not possible for 
Congress by a priori beni toe to predetermine what the decision 





| 
i 
| 
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shall be on every issue that will arise. It is necessary, in the case 
of a statute having such objective, to delegate to the agency adminis- 
trative authority, in part, in terms of the objectives to be attained 
within the limits of general terms such as public convenience and 
necessity, just and reasonable, unjust discrimination, and undue preju- 
dice and preference, and limited by the means conferred upon the 
agency, the agency is permitted, within the interstices of the statute, 
to make decisions which will accomplish the specified objectives. 

Whether a proposed carrier operation is or will be required by 
present or future public convenience and necessity or whether a rate 
is Just and reasonable are factual questions, i. e., what decision in 
the particular factual environment will conform to the policy stated 
by Congress and serve to attain the objectives stated in the statute. 

It is believed that the Commission follows the doctrine of stare 
decisis as closely as does any court insofar as the statute and its 
principles of law are concerned. Since the doctrine of stare decisis 
relates to legal principles and not to determinations of fact, it has 
no application to factual issues. Nevertheless, as an examination of 
any volume of the Commission’s reports will show, the Commission 
constantly cites and relies upon its prior decisions, not merely with 
respect to the legal principles involved, but also as to comparable 
factual situations involved in prior proceedings. This results in a 
high degree of consistency and stability, not only as to the determi- 
nation and application of legal principles, but also as to the determi- 
nation of the factual issue. 

We would point out, however, that it would be a mistake, as ap- 
parently advocated by some critics of the administrative process, to 
attempt to predetermine all legal and factual issues by minute and 
rigid legislative enactments. No legislature is sufficiently prescient 
to anticipate and determine by a priori rules what decision in each 
factual issue that may arise will produce results in accord with the 
objectives of the statute. It is inevitable that factfinding in part, 
at least, with respect to the result to be accomplished, as indicated 
above, shall be a function of the agency if the statute is to bring 
about the desired results. 


Answer to question SZ 


Copies of all orders, notices and reports are served upon all parties 
to proceedings and copies are mailed to any person who, although 
not a party, has requested that he be furnished copies of such docu- 
ments in that proceeding. At the same time, one or more (usually 
an ample number) mimeographed copies are placed upon the public 
information table in the Office of the Secretary for the Press and 
the Public. To the extent that copies are available, they will be 
mailed to any person who request a copy. All reports of substantial 
general interest are printed by the Government Printing Office which 
will accept subscriptions for advance sheets and printed volumes of 
such reports. Printed volumes of Commission reports aggregate 
approximately 360 volumes. 
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Lil. Separation or FuncrTions 
Answer to question I 

(a) Executive (administrative) 

Sections 12 (1), 204 (a) (6), 316 (a) and 417 (a) (49 U.S 

(1), 304 (a) (6), 916 (a), and 1017 (a)), direct the Commission 
to execute and enforce all provisions of the Interstate Commerce Act 
(49 U.S. C., chs. 1, 8,12, and 13). The same duties exist with respect 
to various other statutes involving carriers and transportation. 

There are many provisions of the Interstate Commerce Act and 
other atcts enforced by the Commission providing penalties and for- 
feitures for violation of the act or of regul: tions prescribed by the 
Commission. Examples are sections 1 (7) (20) (21), 10, 16 (8), 
20 (7), 20a (11) (12), 222, 316 and 421 of the Interstate Commerce 
Act, the Elkins Act, a Locomotive Inspection Act, and the Ex- 
plosives Act (49 U.S.C. 1 (7) (20) (21), 10, 16 (8), 20 (7), 20a (11) 
(12), 322, 916, and et: 49. U.S, C. 41: 45 U.S. C. 34: 18 U.S. C 

831-835). 

Other provisions of the Interstate Commerce Act and other acts 
authorize the Commisison to institute civil Injunction actions in court 
to compel compliance with the acts and the regulations perenne 
thereunder. Examples of these are sections 1 (20), 16 (12), 20 (9), 
222 (b), 316 (b), and 417 (b) (49 U.S. C. 1 (20), 16 (12), 20 (9), 
322 (b), 916 (b) and 1017 (b).) 

The Commission also has its staff gather evidence and prosecute 
actions before it. The issues in such proceedings may be the cancel- 
lation or suspension of the certificate, permit or license authorizing 
the holder to engage in carrier operations, whether an applicant is fit, 
willing, and able to engage in or extend its operations under the act, 
whether an order should be entered requiring the respondent to do 
or refrain from doing certain acts, whether rules or regulations 
should be prescibed and the nature thereof, etc. These activities are 
authorized by various provisions of the Interstate Commerce Act, 
including those cited under the first paragraph of the answer to this 
question. Sections 212 (a), 410 (f), 204 (c), 304, (e), 307, 315, 403, 
406 (49 U.S. C. 312 (a), 1010 (f), 304 (c), 904 (e), 907, 915, 1003, 
1006). 


(b) Legislative (rulemaking) 


Under the Interstate Commerce Act and other acts the Commission 
has many rulemaking powers. These include the power to prescribe 
rates, charges and practices to be observed by carriers, the accounts to 
be kept, records to be preserved, reports to be made, the form and 
manner of publishing, posting and filing tariffs, safety regulations to 
be observed by railroads and motor carriers, hours of service of motor 

carrier employees whose activities affect safety of operations, stand- 
ards of equipment for motor carriers, the insurance or other security 
to be provided for the protection of shippers and the general public, 
regulations for the packing, marking, and handling of explosives and 
other dangerous articles, etc. The power to make such rules is con- 
ferred by various provisions of the Interstate Commerce Act and 
other acts (49 U.S. C. chs. 1, 8, 12, and 13; 18 U. S. C. 831-835). 
For a discussion of the Commission’s general rulemaking powers, see 
American Trucking Assn. v. United States (344 U.S. 298). 
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(c) Judicial (case adjudication) 


Many provisions of the Interstate Commerce Act and related acts 
require the Commission to make adjudications. These include the 
issuance, transfer, revocation and suspension of certificates, permits 
and licenses for motor carrier, freight forwarder and brokerage oper- 
ations, the issuance of certificates and permits for water carrier opera- 
tion, and the issuance of certificates for the construction or abandon- 
ment of railroads, The issuance of these certificates, permits, and li- 
censes is conditioned upon proof that the applicant is fit, willing, and 
able to conduct the proposed operations and comply with the act and 
the requirements established thereunder, and that the proposed opera- 
tion will be required by public convenience and necessity or that it will 
be consistent with the public interest and the policy of the act. Cer- 
tificates, permits, and licenses of motor carriers and freight forward- 
ers may be suspended or revoked for the willful failure of the holder to 
comply with the act and the requirements established thereunder. 
Some of the statutory provisions relating to these matters are sections 
1 (18-21), 207, 209, 211, 212 (a), 309, 410 (49 U. S. C. 1 (18-21), 
307, 309, 311, 312 (a), 909, 1010). Under section 5 the Commission 
determines whether two or more carriers may consolidate, merge, or 
establish a common control of their operations (49 U.S. C. 5). 

Sections 5 (7), 13, 204 (ce), 304 (e), 403 (b) and others authorize 
the Commission to determine on complaint by any interested person 
or on its own motion whether any person subject to the act has violated 
any requirement and issue an ordea requiring the person to comply 
(49 U.S. C.5 (7), 13, 304 (ce), 904 (e), 1003 (f)). 


Answer to question Q 


The Commission, under authority of section 17 (1-2) of the Inter- 
state Commerce Act (49 U.S. C. 17 (1-2)), has delegated various 
authorities to divisions of the Commission and to individual Com- 
missioners. These delegations are set forth in the Commission's or- 
ganization minutes, a copy of which is enclosed. In addition, the 
Commission under authority of section 17 (2) has delegated certain 
powers to three boards of employ ees. These are: 

1. Suspension Board. 
Fourth Section Board. 
Motor Carrier Board. 

The assignments to these boards are stated on pages 19 and 20 of 

the Commission’s organization minutees, 


Answer to question 3 
See 1 (7) above. 
Answer to question 4 


The separation of functions provisions of section 5 (c) of the Ad- 
ministrative Procedure Act are limited in their application, (1) to 
matters of adjudication required by statute to be determined on the 
record after opportunity for an agency hearmg, and (2) to matters 
other than determining applications for initial “licenses and proceed - 
ings involving the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers. 
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In the interest of clarity, the questions first will be answered with 
reference to matters determined by formal hearing and later with 
respect to matters determined without formal hearings. 


FORMAL HEARINGS 


(a) In adjudication proceedings determined by formal hearing pro- 
cedure, no investigative or prosecuting employee participates or ad- 
vises in the conduct of the hearing or the initial or proposed decision 
by the hearing officer except as witness or counsel in the public hear- 
ing. 

(6) Following the initial or recommended decision of the hear- 
ing officer or joint board, no investigative or enforcement employee 
advises the division of the Commission having jurisdiction in the 
matter whether the examiner’s decision shall be stayed or what de- 
cision the division should make in the matter. 

In proceedings involving railroad safety or signal devices, mem- 
bers of the division or an examiner who is preparing a report for 
that division may consult technical experts of the Section of Safety 
who perform investigative work concerning technical matters. 

(c) Following the decision of a division ‘(other than decisions of 
appellate divisions), parties may petition for reconsideration by the 
entire Commission. These petitions are handled by employees who 
are not engaged in investigative and prosecutive activities and no 
investigative or enforcement employee advises the Commission. 

> 


MATTERS DETERMINED OTHER THAN THROUGH FORMAL HEARINGS 


The Commission determines many more matters without formal 
hearings than it determines through formal hearings. These mat- 
ters are varied in character and they are not all handled in accordance 
with the same procedure. In the handling of some of them there 
is participation or advice by investigative or enforcement employees. 
Some examples will be given. 

Many applications are filed under section 212 (b) for the trans- 
fer of certificates and permits. The application form calls for cer- 
tain information bearing upon the fitness, willingness, and ability of 
the proposed transferee ‘properly to conduct the operations and com- 
ply with the requirements of the act. Information also is required 
to determine whether the transfer is subject to section 212 ch) or 
whether the transaction will result in a common control of two or 
more carriers within section 5 (2) (12), inclusive of the act. 

Copies of such an application are filed with the field office where 
a supervisor who regularly performs investigative and prosecutive 
functions, and the district director, who supervises the district super- 
visors, may comment on the matter and state their recommendations. 
Occasionally when no field recommendation is made, one will be re- 
quested. These reports are forwarded to the Bureau of Finance. 
The personnel of that Bureau reviews the matter and, if necessary, 
requests further information from the applicants or further informa- 
tion from or further investigation by the field staff. It is the duty 
of the Bureau to see that adequate information is developed for the 
proper disposition of the matter. An employee of the Bureau then 
prepares and submits to the Motor Carrier Board (a board of em- 
ployees authorized to determine such matters) a memorandum com- 





; 


| 
| 
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menting on the issues, indicating the recommendations, if any, of the 
district supervisor and the district director, and stating his own rec- 
ommendations. The Board then either grants or denies the applica- 
tion or it may determine that a formal. hearing is necessary or de- 
sirable for a proper determination of the issues. If a hearing is 
ordered the matter is thereafter determined in accordance with “the 
procedure governing that type of proceeding. A formal hearing is 
recommended whenever controversial issues of fact are raised, in which 
event an attorney may be assigned to appear and the persons who 
investigated the matter may be called to testify. 

If the board denies or grants the applications, either the applicants 
or a protestant may ask “for reconsideration of the Board’s decision 
by an appellate division of the Commission. If such a petition is 
filed, an employee of the Bureau prepares a comment and recommenda- 
tion on the matter, and his immediate supervisor prepares a covering 
memorandum addressed to the appellate division expressing agree- 
ment with the recommendation or stating his different view. ~The 
memorandum is routed through the Motor Carrier Board, for pur- 
poses of comment, to the appellate division which then decides the 


matter. Its decision is final; there is no appeal to the entire Com- 


mission, but review may be obtained in court. 

Other matters, including applications for temporary authority 
under section 210a (a) and 311 (b), and signal and safety applications 
by railroads, are handled by various Bureaus in a manner similar to 
the handling of motor carrier transfer applications described above. 
Under the Locomotive Inspection Act (45 U. S. C. 22, et seq.), de- 
cisions are made by inspectors upon inspection, subject to appeal to the 
Director of Locomotive Inspection, and to the Commission. 


Answer to question 5 


(a) When information comes to the knowledge of the Commission 
or a Division thereof which causes it to believe that a matter should 
be looked into, it may direct the staff to investigate. Such instances 
are infrequent. Usually, investigations (gathering of data) are 
initiated by the staff w ithout any knowledge of the matter by the mem- 
bers of the Commission. 

(6) Members of the Commission do not participate in the conduct 
of investigations (the gathering of data). In rare instances the Com- 
mission, upon receipt of a report of an investigation, may direct that 
further inquiry be made into some particular aspect of the matter. 

(c) Members of the Commission do not participate. 

(z@) Commissioners frequently confer with persons about the busi- 
ness of the Commission, but a conference or consultation with pro- 
= respondents preliminary to an investigation (gathering of 

facts), regarding the proposed investigation, would be an oddity. 
Occasionally there may be a conference between one or more Com- 
missioners and prospective respondents prior to the institution by the 
Commission of a formal proceeding. These usually would be initiated 
by the prospective respondents because they anticipate impeding 
action, in an effort to convince the Commissioners that no action 
should be taken. 

(e) Commissioners participate in formal or informal proceedings 
only in a judicial capacity, never as advocates or prosecutors. 
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Answer to question 6 


Commissioners do not act as investigators or prosecutors. As men- 
tioned, on rare occasions they may direct the staff to look into a 
matter and report or direct the staff to take such action or make 
such recommendation as may be appropriate. In instances where 
the staff recommends to the Commission or to a division that a formal 
proceeding be instituted, such action will be taken or refused, but in 
instituting the proceeding, the Commission or the division merely 
determines that there appears to exist a matter which warrants a de- 
termination through a formal hearing. This is not a prejudging 
of the case, and is not regarded as disqualifying the seatebodt of the 
Commission from participating in determining the matter on the sub- 
sequently developed record. 


Answer to question 7 


(a) No. Each Commissioner, however, has one or more examiners 
of the Bureau of Operating Rights or the Bureau of Rates and Prac- 
tices assigned to his office to assist him in the performance of his work, 

(b) As explained above in answer to question 4, of this subdivision, 
there are certain instances in which persons having some connection 
with investigative or prosecuting activities may make recommenda- 
tions to the Commission. Genet ‘ally the individuals who participated 
in a particular matter in an investigative or prosecution capacity 
would not advise the Commission in determining that matter. 

Frequently the hearing examiner who presides at a hearing in a 
matter and issues a recommended or initial decision will thereafter 
prepare a proposed final report in the same matter for a division or 
for the Commission. This report and its accompanying memorandum 
constitute the examiner’s recommendation regarding the disposition 
of the matter after consideration of the exceptions to his initial or 
recommended decision. 

(c), (d), and (e) The Commission may obtain the views of its 
General Counsel in any matter. Neither the General Counsel nor the 
members of his staff have any investigative or prosecutive functions. 
It may also obtain aid from, for ex: imple, an engineer of the Bureau 
of Safety in interpreting and understanding technical signal or safety 
matters. It may obtain similar assistance regarding y technical motor- 

carrier safety matters from the Bureau of Motor Carriers, advice from 
the Bureau of Accounts on accounting matters, ete. 


A nsiver to question 8 


Under Section 1 (15) (17) of the Interstate Commerce Act the 
Commission is empowered to issue on an ex parte basis orders affecting 
car service and the routing of traffic. Under section 15 (7) and corre- 
sponding sections of other parts of the act the Commission may sum- 
marily suspend a proposed tariff for a maximum period of 7 months. 
Under section 212 (a) the Commission may upon not less than 15 days’ 
notice to the carrier or broker, and without hearing or other proceed- 
ings suspend operating authority granted under the Motor Carrier 
Act for the willful failure to comply, and until compliance, with the 
rate and tariff filing provisions of the act or with any lawful order of 
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the Commission issued under those provisions. Under section 210a 
(a) and (b) and section 311 the Commission may grant temporary 
speenniig authority to motor carriers and water carriers without 
hearing or other proceedings fee a maximum period of 180 days. 


Answer to question 9 


Except as to formal procedural matters, examiners are not to consult 
with one of the parties in the absence of the other parties. If there 
is to be such, a prehearing conference, a further hearing or a con- 
ference of all parties would be scheduled. Examiners may at times 
consult a technical expert employed by the Commission who has no 
connection with the case in order to get information to better enable 
him to understand technical matters. 


Answer to question 10 


The Commission is of the view that in cases of adjudication its 
members should not consult with members of the staff who partic- 
ipated directly or indirectly in an investigative or prosecutive capacity 
in the making of the record under review. Perhaps the principal 
an pose was to avoid disqualifying a member of the agency from par- 
ticlpating in the decision of a matter merely because he may have 


voted to institute a proceeding or may have directed that an investiga- 
tion be made by the staff. 


Answer to question 11 


The final adjudicating officer (the agency) is provided with the 
briefs, the examiner’s report, the exceptions thereto and draft of a 
final report containing proposed findings of fact and the conclusions 
thereon, together with a staff memorandum upon the issues involved. 
This memorandum is prepared by persons who are not engaged in in- 
vestigative and enforcement ac tivities and without consultation with 
investigative or enforcement employees. Each Commission, of course, 
has a staff of examiners who study the cases for him and furnish him 
with any detailed information of record which he may desire. 


LV. Insprcrion or Recorps 


Assuming that this question does not encompass such matters as 
petitions and applications filed by persons invoking the Commis- 
sion’s rulemaking or adjudication functions, few, if any, written sub- 
missions are voluntarily filed with this agency. 

The Interstate Commerce Act and the various supplementary acts 

require that a number of reports and copies of certain contr acts and 
other documents be filed with the Commission. The principal cate- 
gories are (1) those relating to rates (secs. 1(13), (14) (a) and (b), 6, 
216, 217, 218, 306, 405, 408, and 415); (2) those relating to valuation 
matters (sec. 19(a)); (3) annual, periodical and special reports con- 
cerned with various phases of the. ee regulated (secs. 20, 204, 
220, 313, 321, and 412, and 15 > U. ’. 20); and (4) those relating to 
safety of operations (secs. 25, 208. site 215, 403 and 412, and 45 
U.S. C. 28, 32, 33, and 38). 

3. Practically any document filed by a member of the public pur- 
suant to law is available for public inspection. Notable exceptions 
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are contracts of contract carriers by motor vehicle and by water (secs. 
220 and 313), certain accident reports (sec..220 (f) and 49 C. F. R. 
194.1 and 84 U. S. C. 33 and 41) and certain valuation reports (sec. 
19 . (e)). 

The filing of a re port or decision of the Commission is announced 
to the public through placing copies upon the public information table 
in the Office of the Secret ary and where appropriate through publica- 
tion in the Federal Register. These matters often are gathered and 
carried in newspapers and trade publications. The filing of such 
documents as tariffs and annual reports is not publicly announced by 
the Commission, but they are made available for public inspection in 
public reference rooms at the Commission. Interested members of the 
public are quite generally aware of the fact that one of the important 
functions of the Commission is to serve as a repository of publicly 
available information with respect to transportation matters. See 
section 16 (13). 

In rulemaking and adjudication proceedings any party who 
indicates his interest therein may have his name placed upon the 
mailing list to receive copies of all matters published by the Commis- 
sion in that proceeding. As indicated above, documents in the Com- 
mission’s files, such as annual reports and tariffs, may be examined 
in the public reference rooms at the Commission. 

6. In making rules of general application the Commission follows 
the practice prescribed in section 4 (a) of the Administrative Pro- 

cedure Act of giving general notice of proposed rulemaking by pub- 
lication in the Federal Register. Where the number of interested 
parties is small, or they are specific ally named, notice is given by serv- 
ing a copy of the Commission’s order or notice by mail: upon each of 
those affected. In some rulemaking proceedings a responsible officer 
of the Commission is directed to confer with representatives of the 
industry with respect to the matter under consideration and report 
his recommendations to the Commission. His recommendations are 
served on those interested and they are given an opportunity to ex- 
press their views and arguments in writing. In others a proposed 
rule is published in the Federal Register and those interested are in- 
vited to submit their views in writing. Wide publicity is also given 
to such proceedings through publication in the trade papers. 

Comparable provisions for notice are also provided in cases of 
adjudication. Also see 13 (6) and 4 (a), and II 3 (a) and 4 (a) 
above. 

7. Section 17 (3) of the act provides that every vote and official 
act of the Commission or of any division, individual commissioner, 
or board shall be entered of record, and such record shall be made 
public upon request of any party interested. 

. See 3 above. 

In addition to those documents listed in 3, above, the primary 
dehtaaey of documents which for obvious reasons should not be avail- 
able for public inspection are memorandums or reports from one ofli- 
cial to another on various phases of the work. In this category we 
include memorandums to the Commission, interbureau and intra- 
bureau memorandums, interagency memorandums, budgetary files, 
reports of field investigations, some letters and reports of violations, 
working papers, and memorandums of counsel, and parts, at least of 

personne! files. 
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V. Work1oap AND Starring Patrerns 
Answer to question I 
Bureau of Operating Rights * 


Motor-carrier applications for permanent operating rights: 


Received during March 1957______-__ i ene ih es stl ei Ee EC ali ia 268 
DINDOROE OF WPETIT WERPOIE TONE G vccccececsnnteh cccbecsS beckaots cies eebaeneaaned 293 
Pending Mar, 51, 1904 ............2. ee an ee ae 1, 960 


Petitions in motor-carrier applications for permanent operating 
rights : 


Reeeived during March 1907... en eee 92 
Disposed of duritig:- March 1961...~........ cneceme neon scindiniainGebacliiiosentuaenedalanl 104 
Poewidiing, Mar. 3) Tessie eel ecccsesesemsetd ncn detnsste hed ae eee eee 174 


Complaints, rulemaking, and revocation proceedings: 


Filed or instituted during March 19607... .....<<e<<<<<<<<<~<0sstl-<basabla 3 
EPISPOGOG CE CUNT TICE Fie ws os tcc cchinsis seen ig dickens beeen ae eet 3 
Pending Mar: Si; ‘10070. ..%.. 202 ee ee ee eee 80 
Petitions in complaints, rulemaking, and revocation proceedings: 
Pe Me gt ee): | ee ie Sma Sey 2 
Disnosed Of GGriie MIGTCD TWN onnccneda ca ccmein enna 9 
Pending Mar. Di, WOO lan owe hte See Scene eee 21 


Water carrier applications for permanent operating authority : 


Beeced ved. rete TCE RG cid ln cid pies ses Attn eetntaslbiadinsideseneinastotae oats 0 
Disposed of during Mie rcks TOG 7 nce nnceecerscoresnesemmcichtetiiait ticbie saiesieally leita 0 
Peamiivace Dileer, BU Ti a ceccceteree sens scenoeeceimaee peters neni aes abt eee eee ane ee 23 


Applications by freight forwarders for permanent operating rights: 


Received during March 1957 


i i Sa cat ertheless lick oot aodawcae oe 0 
Disposed of during March 1967... .2u.nnnincnnnenticnlnseiah-eeieitls ds 0 
Pending MEar.. Tl, DG Cncieiescnccccscsiteserrantoenngsemnenvntnaamntisactl indice eet ie 2 
Applications by motor carriers for temporary operating rights: 
Received during March 1957__---------- al ink ini ce asec alee acl 389 


Disposed of during March 1957 394 
Pending Mar. 31, 1957 


Petitions in motor-carrier applications for temporary operating 
rights: 


Received during March 106TQ 22225 2c ese eee Lee 15 
Disgemed' OE CUR BERTON LO bang ices 15 
Pendine 266F: Gt, Betis eehelt OS hock eee 16 


Intrastate certificates to perform interstate service under second 
proviso of section 206 (a) of the Interstate Commerce Act: 


RRECGAVOG GUT DRRTOR JOO iia enn kn centciegttieeentda eee 35 
Distioned OF ure BSPC 190 6 6s i nn ene beeen ee 66 
Pongine PERE. Gly Tete ee et eh Peete eee 15 


Proceedings to revoke motor-carrier operating rights by issuance 
of show-cause orders: 
Received: Cavity: DARIO TOG Gi iia casita seca pdisiinde eed Th 43 


Disposed of during March 1957 
Pending Mar. 31, 1957 


1In 1957, the handling of motor-carrier applications was transferred from the Bureau of 
Motor Carriers to the Bureau of Operating Rights. 
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Answer to question 1—Continued 
Bureau of Water Carriers and Freight Forwarders 


Proceedings involving water carriers, freight forwarders, and sec- 
tion 5a cases handled without oral hearing: 


ee gE ee UR) va ee ee 9 
Disposed of during March 1957_- a a ae 16 
OR GGRTs Gd; 200 Osc eee sneak é BRIG Sibedtete ke 15 
Bureau of Rates and Practices 
Investigation and suspension (rate) cases: 
Commenced during March 1957 : Gesieceiderss Gees digester ox als taeehad 140 
Disposed of during March 1957____-___-___- tianlian ta recht cla tet tid oS S7 
Pending Mar. 31, 1957- parapet tee eretin abe emia feteoe S20 5x2 
Complaint cases: 
Commenced during March) 1907 25). so oo. cat a b. tRRS 34 
Disposed of during March 1957 je saladamtt elie Sai petals Th saa sacerinae ce ibaa 20 
Pending Mar. 31, 1957_ ee ad aap Ste tess haben eth Dries ee OLS 317 
Proceedings to dete termine the lawfulness of rates or practices: 
Commenced during March 1957_- = Seitperesn aiecmie: 7 
Disposed of during March 1957____--------~~- piscipeate Sodio dacmsisersg sedest Z 7 
Pending Mar. 31, 1957 sar attra hres dite ob ete eres ; ay 


Bureau of Finance 


Applications for various forms of authority, such as to abandon a 
line of railroad or to consolidate or merge, or to issue securities: 


Commenced during March 1957_-____---- oninuincaid ete. ktele Pe is et}. 224 
Disposed of aan March 1957 wit nical aarnarit dai cchaiacinpnscctam tn tt eS: 261 
Pending Mar. 1957 snl a ipa Ria dilate iit taal eae Me a 8 575 


Procee > to determine olinties unlawful controls exist: 


Commenced during March 1957 cranial aiiapnieded heed seats td we 0 

Disposed of during March 1957_--_--------- jit boca teeoes ee BaP 0 

Pending Mar. 31, 1957 a a Ei a lee Be a ees eat 13 
Reorganization matters: 

Pending Mar. 31, 1957 —_ aiebnedManiiickic within ai werbaes thy Bek 9 
Collateral petitions : 

Received during March 1957 tia Ts cbs oi acl hts ac nivale as 3 

Disposed of during March 1957__---_------~-- ae reat eae 4 pnt 1 

Pending Mar. 31, 1957 pou sapeieienisiiietwans dukaa SA e bape ett es 61 


Answer to que stion 2 


Bureau of Operating Rights 

Motor carrier applications for permanent operating authority 
handled without oral hearing: 

Publication in Federal Register. -Applications in which appli- 
cants ask for handling under the no- hearing procedure are published 
in the Federal Register within 8 days from the date of filing. 

From the date of publication in the Federal Register to the date 
ready for hearing examiner's report or report of division.—Thirty 
days are allowed for protests. Only recently has the Commission 
decided to dispense with the hearing officer’s report in uncontested 
proceedings. It is estimated that in uncontested proceedings a report 
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can be prepared and submitted to the Commission or a division of the 
Commission for decision within 30 days. 

In contested proceedings protestants are given 30 days for the 
submission of verified statements in opposition and the applicant is 
given 10 days for the submission of rebuttal statements. 

The time from the date of filing in the Federal Register until 
rebuttal statements are received is usually 80 days. 

(In contested cases submitted on verified statements, if cross- 
examination of witnesses is requested, the application is transferred 
to the hearing docket and, thereafter, the time periods are the same 
as In cases on the hearing docket.) 

In contested cases handled on verified statements, the hearing 
officer's report is usually served within 45 days after applicant's 
rebuttal statements are received. 

(Thereafter this type of proceeding is handled the same as appli- 
cations on the hearing docket. ) 

Motor carrier applications for permanent operating authority 
handled on the hearing docket 

The time from filing of the application to publication in the Federal 
Register is usually 20 days. 

The aver: age time from date of publication in the Federal Register 
to the hearing date is usually 50 days. 


The time from the date of hearing to the date the hearing officer's 
report is served averages 75 days. 

The time from service of the hearing officer’s report to the date the 
proceeding is ready for a decision averages 60 days. 

The time from the date a proceeding is ready for a decision to the 
date a report is circulated to the Division or the Commission for 
decision is usually 60 days. 

The time from the date a proc ‘eecing is circulated to the date de- 
cided by the Division or the Commission averages 8 days. 

The petition period is 30 days and a 20-day period is ‘provided for 
filing replies to petitions, m: aking a total of 50 days. 

The time required to handle petitions from the date replies are 
filed until the decision on the petition is reached averages 60 days. 

The foregoing time periods do not apply in all proc eedings. Many 
proceedings are disposed of by effective recommended orders, some 
of which become effective within 3 months after the application is 
filed. This would be the shortest period for the handling of any 
applications in 1955 and 1956. 

A few of the applications handled in 1955 and 1956 were pending 
as much as 4 years. This was occasioned by the fact that the proc- 
essing of some proceedings was held in abeyance pending a determi- 
7 ition in another proceeding of the fitness of the applicant, us sually 

for the reason that there was some doubt concerning its adherence to 
safe operating practices. 
Bureau of Rates and Practices 


The routine steps, by days, in the progress of proceedings from 
filing to decision are listed below, showing, where applicable, the 
minimum time necessary for various steps, and the time allowed by 
the general rules of practice for the filing of pleadings. The rules 
allow parties west of the Rocky Mountains an additional 5 days. The 
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following figures, by days, are a theoretical approach to the matter, 
as it is not always possible to set hearings promptly; then frequently 
they must be postponed, and when parties show good cause, exten- 
sions of time are granted for filing briefs, exceptions, replies, and 
modified procedure statements. Further, the parties frequently file 
motions and petitions, to which replies may be filed in 20 days. Pre- 
paring memorandums thereon to commissioners may take 10 more 
days. In the preparation of reports a wide variation of the time re- 
quired may be expected according to the status of the examiner’s 
docket and the complexities of the issues presented for determination. 
Abeyance for extended periods is occasionally necessary, by reason of 
related matters pending in State or Federal courts, or aw aiting deci- 
sion by the Commission in other proceedings which may have a 
bearing upon the disposition of the proceeding. 


[Days] 
Investiga- Modified procedure ! 
Investiga- tion and es ea > ee 
tions and | suspension | 
Steps from filing to decision complaints | proceedings, Investiga- Investiga- 
oral | rail and tions and tions and 
hearing) | motor (oral | complaints | suspensions 
| hearing) 
| 
Hearing set 30 or more days in advance, or 
modified procedure directed 410 40 15 15 
Parties file briefs__- 30 | 30 |.. eee 
Filing of parties’ statements on modified pro- | 
cedure___. Oe ee eek eck Able gk k edectnss dee eels is acenel hee ae ais keaeten 60 60 
Preparation of proposed reports (including 
tariff check) and service thereof_.- 40 | (2) 30 (2) 
Filing of exceptions to proposed reports, and | 
replies___. 60 |. ethane 50 itt cathantin 
Ora] argument, if re quested, and if granted __- 30 | 30 | 30 30 
Preparation of final draft of decisions 15 30 | 15 30 
Review and circulation of final drafts of deci- 
sions 17 | 17 17 17 
Decisions by divisions and Commission and 
service thereof-__- ; 30 30 20 20 
Wn ds ntnetnds biniatiihee aaa 262 177 237 172 
1 The modified procedure, provided by the Commission’s General Rules of Practice, provides for the 
filing and exchange of the parties’ evidence and argument in verified statements, the parties having the 


right to request oral hearing for purpose of cross-examination of any witness on specific subject matter in 
such statements. 
2 No proposed reports. 


The Commission’s orders entered with decisions under the statute 
normally are not made effective on less than 30 days’ notice, and 
where rates are prescribed, about 90 days in all, are allowed the car- 
riers to publish the same, which period -includes 30 days’ notice to 
the public also required by statute. 

After decision, the parties have 30 days to file petitions for re- 
opening, rehearing, reconsideration, modification, etc., and 20 days 
are allowed for replies. The examiner may require from 1 to 5 days 
(exclusive of hold time due to other cases having preference) to pre- 
pare a technical memorandum and recommendation thereon, which 
the Chief Examiner circulates to the Commission with his recom- 
mendation on the petition, and the Commission may require 20 to 
30 days to rule upon the petition, depending upon pressure of other 
work. If reopening is granted, further formal proceedings are neces- 
sary. 
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The Commission’s decisions in rate proceedings during 1955 and 
1956 fill about six volumes of the printed reportsof Interstate Com- 
merce Commission decisions. There are listed below large and small 
proceedings in such volumes, showing the elapsed time from incep- 
tion to decision of such proceedings. 


No. 31342. Proposed Increased Refrigeration Charges 
Decided January 9, 1956, by the Commission (297 I. C. C. 505- 
558). 
Instituted September 9, 1953, decided January 9, 1956. 


Elapsed time 2 years and 4 months. 

This proceeding was instituted upon petition of the railroads for 
authority to increase their refrigeration charges throughout the United 
States. Just and reasonable increases were determined and author- 
ized. A large record was compiled at numerous hearings at several 
places in the United States, and time was required for preparation 
of comprehensive cost studies by the parties, and their analysis and 
evaluation by opposing parties, the examiner, and the Commission. 


I. & S. No. 6218. Fertilizer Compounds from Louisiana and Texas to 
St. Louis. 
Investigation and suspension order entered June 28, 1954. 
Decided January 5, 1955, by division 2 (294 I. C. C. 187-192). 
Elapsed time, 7 months and 7 days. 


Proposed reduced rate on ammonium sulfate and superphosphate 
from Houston, Tex., to St. Louis, Mo., and East St. Louis, found 
not shown to be just and reasonable. 

Bureau of Finance* 

With respect to motor carrier matters arising under section 5, the 
major steps and time required are as follows: 

Within about 10 days after the section 5 application is filed, notice 
thereof is published in the Federal Reyister, affording 30 days in 
which protests may be filed, the parties being fixed at the expiration 
of that time, unless extended, which is rare. When the 30 days have 
expired, the matter is designated immediately for handling (a) after 
an oral hearing, (6) through the use of sworn statements without 
an oral hearing, or (¢), under no-hearing procedure—limited to un- 
contested cases. 

Most opposed cases at this time are designated for handling through 
use of verified statements. Notices advising the parties of record 
to that effect are served about 10 days after the time for filing pro- 
tests has expired. From 214 to 3 months elapse after service of 
such a notice, before applicants’ and protestants’ statements and ap- 
plicants’ rebuttal are received, the time varying considerably depend- 
ing upon extensions of time granted. A timely request for oral 
hearing to permit cross-examination of witnesses submitting such 
statements is normally granted. In such cases, depending upon the 
number of interlocutory pleadings, availability of hearing examiners, 
and other things, assignments for hearing ordinarily will follow in 
30 to 60 days. 


? Prior to 1957 Motor Carrier sec. 5 and sec. 212 (b) applications were handled by the 
Bureau of Motor Carriers. 





95899—57—pt. lle 13 
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After a full or limited hearing before a hearing examiner, prepara- 
tion of his report and recommended order must } await receipt of the 
transcript from the official reporter, periods ranging from 3 to 5 weeks, 
or a longer period if briefs are to be filed. U pon service of the report 
and recommended order, 30 days are permitted for filing of excep- 
tions and 20 days for replies. ‘As soon as possible thereafter a final 
report for consideration by a division of the Commission is prepared. 
Affected parties may appeal to the entire Commission within 30 days 
after service of a division decision. Action on such petitions is taken 
usually in about 60 days. 

The report and recommended order is omitted in uncontested cases, 
and a division report is issued, usually within about 60 days after 
the time for filing protests has expired. 

Because of varying issues, no estimate of time taken to prepare 
recommended and final reports is available. Actual writing time 
will vary from 2 days to as much as 6 months. 

The longest and shortest proceedings.—Of proceedings concluded 
in 1955 and 1956 the one taking the longest time was in No. MC—F- 
3678, Guy L. Mann, et al.—Control; Union Bus Lines, Inc.—Pur- 
chase—Joe Amberson, embraced in Transcontinental Bus System, 
Ine.—Control—U nion Bus Lines, Inc., and other proceedings. The 
first numbered application was filed February 9, 1948, and the decision 
date was January 19, 1956. Among the various issues there were in- 
volved violations of the Interstate Commerce Act, a voluminous record 
adduced in four oral hearings, many pleadings, and proposal by the 
parties of revised plans. 

The proceeding taking the shortest time, decided in the indicated 
period, was in No. MC-F-6047, Lightning Local Express Co—Pur- 
chase (Portion) —Wm. A. Shields, filed August 12, 1955, and decided 
November 3, 1955. The application was unopposed, the record was 
brief, and there were no complicated issues. 

During the indicated years the average time for disposition of 
these proceedings between filing and decided date was 934 months. 

With respect to section 5 rail cases, the time requirements are not 
substantially different from those described above for motor carrier 
section 5 cases. The procedures, however, with respect to filing and 
notice are somewhat different. Notice of the filing of the application 
is not published in the Federal Register, but pursuant to the provi- 
sions of the Commission’s rules, are served upon the governors of 
each State in which any part of the properties involved in the pro- 
posed transaction is situated, and upon Public Service Commissions 
of each such State, together with an inquiry as to whether such 
governor or other appropriate State authority desires to make repre- 
sentation in the matter. Twenty days is allowed for a response from 
the governors. The procedure then follows substantially that stated 
above for motor-carrier cases. 

In proceedings under section 1 (18) of the Interstate Commerce 
Act for abandonment or construction of rail carriers. 

Major steps after filing the application with approximations of 
time required (which varies considerably in different cases) stated 
in parentheses are as follows: completion of application including 
filing of return to questions ire and proof of publication and posting 
of notice (4 to 7 weeks) ; period prior to date of hearing (4 to 6 weeks) ; 
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hearing (1 day to 4 weeks) ; filing of briefs (4 to 8 weeks) ; prepara- 
tion and service of examiner’s proposed report (4 to 12 weeks) ; filing 
of exceptions and reply (7 to 8 weeks) ; period until oral argument 
(2 to 5 weeks) ; drafting and consideration of final report and order 
(2 to 6 weeks). 

Any report and order entered in such proceedings may be made 
the subject of petitions for reconsideration entailing additional pro- 
ceedings for disposition of the petitions. After action by division 4 
petitions for reconsideration thereof may be filed within 30 days and 
replies made 20 days thereafter. 

Not all cases are contested. The uncontested proceedings are dis- 
posed of quite promptly, usually within 1 to 3 weeks after the appli- 
cation is completed and time has elapsed for allowing possible pro- 
test. Generally speaking, in such cases the total elapsed time from 
filing to final disposition would be from 4 to 8 weeks. The contested 
cases require, as a general rule, from 6 to 12 months. 

There are certain matters such as the filing of briefs, exceptions, 
and replies that are governed by the rules of practice as to time subject 
to variations for cause but the time element in other phases of the 
processing are variable and depend on many circumstances. Also, 
in any state of the proceeding, motions may be filed requiring action 
before further processing of the case and 20 days for reply to such 
motions is permitted under the rules. 


Section 312 proceedings 


The procedure in section 312 cases, transfers of certificates of water 
carriers is about the same as in section 1 (18) cases, except that the 
only preliminary requirement is the expiration of the 20 days allowed 
for representations after notice to governors. There is no question- 
naire or publication and posting. Otherwise, the same procedure, 


or the variations of procedure as previously indicated, would be 
followed. 


Longest and shortest proceedings terminated in 1955 or 1956 relating 
to rail carriers under sections 1 (18) and 5 (2) 

(a) Longest.—Northern Pacific Railway Co. construction, filed 
May 17, 1954, the final decision by the Commission was August 1, 
1956. 

The matter was delayed in being assigned for hearing because a 
court proceeding was pending involving the same subject matter and 
the intervenor contended that the case should be suspended pending 
determination of the court case. 

Hearing was not assigned until May 4, 1955, approximately 1 year 
after the date the application was filed. Briefs were due July 1, 1955, 
and the examiner’s proposed report served November 1, 1955. Ex- 
ceptions and replies thereto were completed on December 19, 1955. 
The case was argued before division 4 on January 31, 1956, and a re- 
port was submitted to that division on March 16, 1956, but instead 
of acting thereon it referred the matter to the Commission, which 
reopened the case for further argument. Argument was thereafter 
held before the entire Commission on June 6, 1956, and the decision 
rendered on August 1, 1956. 

(6) Shortest.—Application of Oregon-Washington Railroad Navi- 
gation Co., et al., filed September 14, 1956, and concluded October 5, 
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1956. This was an application under section 5 (2) by the Oregon- 
Washington Railroad & Navigation Co., Union Pacific Railroad Co., 
Southern Pacific Co., Northern Pacific Railway Co., and the North- 
ern Pacific Terminal Company of Oregon for authority to amend 
Northern Pacific Terminal Company of Oregon at Portland, Oreg. 
This was an uncontested case and the application was completed when 
the usual 20-day period allowed for representations by governors 
expired. 
roceedings on plans of reorganization. 

Major steps after filing of proposed plan, which is a prerequisite 
to any action by the Commission, with approximations of required 
time (which varies greatly in different cases) stated in parentheses are 
as follows: entry of order assigning plan for hearing, unless found 
prima facie impracticable and requiring publication (filing to hearing, 
3 to 6 months) ; hearings (1 day to 5 months) ; filing of briefs (1 to 4 
months) ; preparation and service of examiner’s proposed report (2 to 
6 months) ; filing of exceptions and replies i to 75 days) ; draftin 
and consideration of final report and order (1 to 3 months) ; filing o 
petitions for modification and replies (80 days); drafting and con- 
sideration of supplemental report and order on petitions, and certifi- 
cation of plan to district court (1 to 3 months) ; after plan approved 
by court, submission thereof to creditors and stockholders for ac- 
ceptance or rejection and certification of results (1 to 5 months) ; and 
after confirmation of plan by court, drafting and consideration of sup- 
plemental report and order authorizing transfer of properties and 
issuance of securities to consummate plan (30 to 60 days). 

Collateral proceedings for ratification of trustees’ authorizations of 
protective committees, and fixing of maximum limits of allowances to 
trustees, counsel, and parties generally. 

Procedure on these matters varies greatly in accordance with pro- 
visions of statute and exigencies of particular case. Hearing is man- 
datory in some instances, but not in all. Some matters are disposed 
of within 15 to 30 days merely by a final order in the first instance, 
while others require extensive hearings, briefs, and service of a pro- 
posed report with opportunity for exceptions before final decision, 
with total elapsed time of 6 to 18 months. 

In alteration and modification of securities under section 20b, Inter- 
state Commerce Act, the major steps, with time approximations in 
parentheses, after filing of applications are: 

Preliminary examination and entry of order assigning hearing and 
directing publication and notice (filing to hearing 114 to 6 months) ; 
hearing (2 days to 3 months, including adjournments) ; filing of 
briefs (30 to 90 days); preparation and service of examiner’s pro- 
posed report (1 to 4 months) ; filing of exceptions and replies (50 to 
60 days) ; preparation and consideration of final report and order, 
which, if affirmative, directs submission of plan to affected security 
holders for acceptance or rejection (114 to 6 months) ; procurement 
by carrier of assents and certification to Commission (1 to 5 months) ; 
preparation and consideration of supplemental report and order 
directing plan be made effective (7 to 30 days). Either of the reports 
and orders mentioned may be made the subject of petitions for re- 
consideration, entailing additional proceedings for disposition of 
the petitions. 
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Applications under sections 20a or 214 of the Interstate Commerce 
Act for authority to issue securities are rarely heard or contested. 
The normal procedure is to allow 15 days after filing of application 
for State sithoritiée to make representations, and then, or Dine the 
waiting period, to prepare a final report and order, or order only, 
disposing of the application. Occasionally the applicant must be 
requested to furnish additional data before final disposition. Elapsed 
time for filing to disposition is about 30 days. 

If application is directly related to a section 1 (18) or section 5 
application, it is handled in conjunction with and under the same 
procedure as those applications. 

Longest and shortest proceeding terminated in 1956 or 1956 

(a) Longest—Missowi Pacific Railroad Company Reorganiza- 
tion.—From remand by the court on November 25, 1952, to final au- 
thorizations for consummation, April 5, 1956, approximately 4114 
months elapsed. 

Because of demands of the parties for time to formulate modified 
plans and prepare for hearing, the necessity of a prehearing confer- 
ence, and collateral proceedings pending before the district court, 
7 months elapsed before commencement of hearings, which lasted 17 
days. Sixty-six days were allowed for briefs; and, because of the 
extensive record and many complex issues, about 6 months was re- 
cme. for preparation and service of a proposed report, and 3 months 

or exceptions and replies. A stipulation and compromise plan, spon- 
sored by the debtors’ trustee, were filed with special permission, and 
additional time was afforded for the filing of objections thereto. Ap- 
proximately 2 months were required for the preparation and consider- 
ation of a final report and order approving a plan. At the end of the 
statutory period of 60 days allowed therefor, petitions for modifica- 
tion were filed and were disposed of promptly by supplemental report 
and order of November 9, 1954. The district court approved the plan 
February 25, 1955. Extensive preparations (including the making of 
contractual arrangements with a New York bank) were necessary to 
submit the plan to security holders, about 60,000 in number. The plan 
was submitted May 10, 1955, and the results of voting certified to the 
court in July. The court confirmed the plan September 19, 1955. An 
application for authority to transfer the properties and issue securities 
to consummate the plan was filed January 11, 1956, and disposed of by 
supplemental report and order of February 24; and a supplemental 
application similarly was disposed of April 5, 1956. 

(b) Shortest—New York, New Haven & Hartford Railroad Co. 
competitive bidding exemption—Decided the same day the applica- 
tion was filed. This proceeding involved the granting of an exemption 
from competitive bidding in connection with proposed issue of $10 
million of collateral notes under the provisions of section 20a. An 
emergency was presented because of extensive flood damage to the 
applicant’s properties. Informal advice as to the general subject of 
the eis had been received a few days before actual filing 
thereof. 

While the decision was announced within a few hours after receipt 
of the application, a report setting forth the reasons therefor was not 
released until 2 weeks thereafter. 
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Answer to question 3 


The rulemaking and adjudication functions are so largely inter- 
mingled that it is not possible in most cases to attempt to separate the 
proceedings under such headings. We set forth below the best avail- 
able answer to the question. 


Bureau of Water Carriers and Freight Forwarders 


[Almost all of the cases handled by this Bureau would be classified as adjudication] 


ae uN Tah: BEI aii reticent a eee od 94 
nn at, <0 ne nc igdebnenibmane ie nee 104 
mses Oiiapreree U0 Benes. oo ae ee ee Re cS 137 
Roti MURRRODNE: S59 DOGG a Sk i eS eS i oat 144 


Bureau of Finance 











ADJUDICATIONS 
Started Completed 
1955 1956 1955 1956 
Sections (ICC Act): 
I I Raritan ain spig jal es wo ca'sematdigniininint tid taal ison tagtei etic 89 85 85 77 
PP PEE 55d bbcode cddisdscenatiiatiunatenheeddaudeeaans 53 43 46 38 
ONE RENEE oe idiioriclnnndinndawceninaieetemsapeaaie 303 347 74 327 
I eee eg ee ee ee ee 226 193 217 203 
TE TON eh a oe 8 er ee eee i eee 93 125 92 121 
le ee 1, 172 1, 067 1, 346 1,017 
Paha d thie tdecatddao snd sadea bbubbane staan 8 3 5 3 
PS se secon scien lstenent te toca orion tovaesoee aed eoreacre at ata t a oa 1, 944 | 1, 863 2, 085 1, 786 
RULEMAKING 
I Sass a 2 I So lee behadonsaeineid 108 134 103 127 
lie ieee ee Cee cele 0 0 1 1 
NINE Nd chit eS Sdbctiek duvvalsndhtcendoaseeenddeitecaddankel 35 69 26 44 
Sogtias. 775 BamkrPrey Adbasckowaciccdsssdecdcshencssocowcsye~ 0 2 1 2 
NG atsises tte. 4 cies il adtii do addadlecdeebl ae! | 143 205 131 | 174 





Bureau of Operating Rights 


| 1955 1956 


| Started | Completed| Started | Completed 


Motor-carrier applications for operating rights... ---.--~- 2, 684 2, 880 3, 009 3, 471 


Petitions in motor-carrier applications for permanent 
>} operating rights..__._.__.-___- tcl shhh hci cites atlcnatblieeai ae 586 658 931 882 
Complaints, rulemaking, and revocation proceedings. -- 1) (1) 51 76 
Petitions in complaints, rulemaking, and revocation 
i... Se eee cemn atbctedhceesoe (4) (4) 156 128 
Applications by motor carriers for temporary operat- 

OE” SELES OF ae ei ie ar 2, 529 2, 482 3, 522 3, 490 
Petitions in motor-carrier applications for temporary 

mperemniremee as LIS te Be ek ab bhai 138 | 154 220 215 


Intrastate certificates to perform interstate service 
, under 2d proviso of sec. 206 (a) of Interstate Com- 
SD MR SL BOS. aon nd dn ob caked wate adeno 465 465 666 620 





1 Not available. 
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Bureau of Rates and Practices 






































| 1955 1956 
Work received during year: 
Rail rates: 
Investigations ordered and complaints filed..................-.-..----------- 242 201 
Investigation and suspension orders entered. .....-......---.---------------- 193 182 
Reema 3 cane capkinctnccicese tins seebet ania 57 19 
Tad, yell rates ne oon cnnncsapee penne ns ect | 492 402 
Motor rates: 
COmanN tS BG ago in nc cebhé daecnian tec ddbkeieeddesnicis tel bagi 72 95 
SIE oh. dic bc ietcoonaniaiiaicletensedile a ctiann ates arlitinds 28 39 
Investigation and suspension orders entered. -.......-..----.-.-------------- 1, 334 1, 229 
POC wai oh as. 35a ecient dese dade donsneetadesebaeenouser 17 
"Tétel, nidtes 10000063 ib ii dh. babi ee eee, ie cee 1,451 1, 368 
Ex parte; water carrier, freight forwarder, sec. 4 and sec. 5a applications-.-__-_-___- 224 78 
ett. a Ee SO See 2, 167, 1, 848 
CORN DOE on a oc aicsmietags elie eiei-eapastilnn ocaniciieeaiaiaiaitens 3, 530 3, 498 
Work disposed of during year: 
Rail rates: 
Decided; investigations, epengenens investigation and suspension........... 280 363 
SOUEINEL OF CIONIEINII ono cdckncnwunadcqeataenedeneddstinpeeasidanasentie 166 148 
Total, rail rates..._. iia titan ee lan adie et aeahaie 446 511 
Motor rates: | 
Decided; investigations, complaints; investigation and suspension..._......- | 102 325 
Recommended orders became effective -._...........-------.---..- 162 233 
Dismissed or discontinued..-_...............-.... 1,014 1,073 
a Pe ee 1, 278 1, 631 
Ex parte; W C, FF, FSA, and sec. 5a applications CS, Bin ciceeiatnd tthes-qnaslibth alts inte todos 156 150 
TOR ian csdc canccccacusitadeeanptee sekbe Danae ieerneneiaamaid tek oaen eae | 1, 880 2, 292 


Answer to question 4 


In connection with the motor-carrier proceedings now processed in 
the Bureau of Finance, numerous changes have been made over the last 
5 fiscal years with a view to expediting the proceedings. Illustra- 
tions are as follows: 

Competitors are notified of the filing of appplications by the publi- 

‘ation in the Federal Register of a summary of the authority sought, 
and the period within which interested parties may file protests fixed. 
Formerly, applicants were required to serve notice of the filing of 
applications on competitors, and the period within which protests 
could be filed was indefinite. Procedure has been adopted for the 
submission of evidence in written form, reducing the number of oral 
hearings and limiting the purposes for which \oral hearings are 
assigned. Proposed reports by examiners, which did not become 
effective by operation of law, and which necessitated further reports 
and orders by the Commission are no longer issued. In the summer 
of 1956 the Commission commenced assignment of proceedings to 
examiners for initial decisions, which may become effective as orders 
of the Commission, as provided in the Administrative Procedure Act. 
Wherever possible, to shorten the reports required to be issued by the 
Commission, the statement of facts in the examiners’ reports are 
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adopted by reference. As many cases as possible, particularly those 
which are unopposed, are disposed of by orders without reports. 
Most petitions for reconsideration which formerly were considered 
first by a division and then by the entire Commission, now go directly 
to the Commission for disposition. All of these changes were the 
result of experience gained in the handling of cases, and were made in 
an effort to expedite the action in these proceedings. 

In those cases processed in the present Bureau of Operating Rights 
the Commission has instituted the practice of publishing hearing 
dates in the Federal Register and requiring those who intended to 
protest to so notify the Commission and the applicant at least 10 
days before the hearing. This eliminated withholding the setting 
of applications on the hearing docket until the expiration of a 30-day 
protest period. Also the Commission requires applicants who desire 
the handling of their applications without oral hearing to file verified 
statements at the time their applications are filed. This speeds up the 
process of handling such applications as the previous practice was 
to give notice of the filing of the application in the Federal Register, 
wait 30 days for the filing of protests, and, thereafter, give the appli- 
cant an additional 30 days to file its statements. The Commission 
has reduced from 60 days to 30 days the time within which petitions 
may be filed in motor carrier applications which were denied. Begin- 
ning in 1955, the Commission adopted policies of not granting exten- 
sive postponements of dates for filing pleadings and requests for post- 
ponements of hearings. More recently, the Commission has become 
more strict and has shortened the time for processing proceedings. 
Within the past 2 months applications which are not complete or are 
deficient in any respect. have been returned to the applicant or his 
attorney for correction. Previously, such applications were filed 
and the applicants requested to correct. deficiencies.; This has had 
the effect of expediting the handling of such applications and under 
the present procedure they are returned faster than they were cor- 
rected under the preexisting procedure. Last fall, the period for 
filing exceptions to the hearing officer’s report in uncontested pro- 
ceedings was reduced from 30 to 20 days. 

In rail carrier proceedings for abandonment and construction under 
section 1 (18) of the Interstate Commerce Act, the filing of interven- 
tions and protests are delayed considerably by the provision in the 
Commission’s rules for the filing of a return to questionnaire 6 weeks 
after the filing of the application. The major portion of the infor- 
mation necessary for processing the application and for prospective 
protestants to determine their position is contained in the return to 
questionnaire. This procedure is the outgrowth of the thought when 
this work first was originated that the proceedings might be ex- 
pedited by getting the application filed and parties notified as early 
a date as possible with the detailed information coming to the Com- 
mission at a later date. Actually, it now appears that this procedure 
has not been beneficial and the Commission now has before it a rec- 
ommendation that the return to questionnaire be omitted and all 
necessary information filed with the application. The result of such 
a modification should be to reduce by a substantial portion of the 6 
weeks’ period permitted for the filing of the questionnaire the total 
elapsed time required for processing the application. 





| 
| 
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Within the past 6 months, in the interest of expedition and reduc- 
tion of the workload, procedure has been evolved for disposition of the 
more simple security applications under sections 20a and 214 of the 
Interstate Commerce Act by order without the preparation and issuing 
of a formal report. 

In the year 1955, in connection with the submission under the pro- 
visions of section 77 of the Bankruptcy Act of the Missouri Pacific 
Railroad Co. reorganization proceeding for acceptance or rejection of 
the eee plan by the security hokaats, a procedure was worked 
out under which the ballots were examined, processed and tabulated by 
an outside contractor resulting in a substantial saving in both time re- 
quired for the submission and cost to the debtor corporation. 


Answer to question 5 


Rulemaking and adjudication assignments are not allotted to par- 
ticular members of the staff. We are, therefore, unable to supply the 
precise information requested. However, the following tabulation 
gives a reasonably accurate indication of the number of persons em- 
ployed in both types of proceedings. In addition to those listed and 
where appropriate, the services of other staff members, principally 
rate analysts and cost accountants are often used. 


Hearing examiners (including sapervisors) —.=...- ecm nee 99 
Attorney’ aQvilteres |. ose Se 8 A ee ee 132 
AGjuifenters 210i loo ib Sa a bd ee 25 
et tics 5 ict —ootont—beensed ess neeeneahenteste ad aleanaeeen 70 
Secretaries: and SOPROGTORT Re. once badinslitnelbnocksbaneelecned 10 
FEO i rinses sons sesdraeeven cnahstcdeasianagiacndiniakeaaddgamaeracantaeeasiaaing: aaa 6 
Messengers... ee EO ee AE a a t 


In addition to the above personnel who are employed in bureaus 
devoted to the handling of proceedings, the Section of Stenographic 
Services employs 29 persons, the mimeographing services employ 8 
persons, and the Section of Dockets employs 80 persons. A large part 
of these employees’ work is in connection with proceedings. 


VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


1. No. 

3. The Interstate Commerce Act contains many specific procedural 
provisions applicable only to this Commission. These provisions were 
adopted usually after experience had indicated their need with respect 
to the specific function involved. It would be impractical to enumer- 
ate here all of the procedural provisions of the act, but attention is 
invited specifically to sections 17 and 205. 

Some of our procedures have been modified as a result of the pro- 
cedures set forth in the Administrative Procedure Act. 


VII. Rutes ror ApMIssIon TO PRACTICE AND FOR AVOIDANCE OF 
ConFLICT OF INTERESTS 


1. The Commission’s rules for admission to practice, and for rep- 
resentation are set forth in its General Rules of Practice, sections 
1.7, 1.13, and 1.71. 
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2. The Commission has not published any regulations which have a 
bearing upon the subject of conflict of interest other than a memor- 
andum implementing a code of conduct for its employees and thereby 
enabling them to conform to the proper moral and ethical practices. 
The Commission strictly enforces the rule that former members or 
employees shall not participate as counsel in any matter which they 
handled or participated in while a member or employee of the Com- 
mission. 

[The memorandum, marked “Appendix D,” is filed with the 
committee. | 

3. No. 


VIII. Exemrrions From ture ADMINISTRATIVE ProcepurE AcT 


1 and 2. Neither the Commission or any of its functions is exempt 
P< the provisions of the Administrative Procedure Act. There are, 
of course, exceptions and exclusions in connection with various pro- 
visions of that act and some of these affect the activities of the Com- 
mission along with the activities of other agencies, but there is no 
exemption or “exception that applies to the Commission and not to other 
agencies. As an example, there are special provisions relating to 
initial licensing in sections 5 (c), 7 (¢), and 8 (a) which apply in 
the case of initial licensing by this Commission, and in section 5 (c) 
there are exceptions with respect to the “validity or application of 
rates, facilities, or practices of public utilities or carriers. These pro- 
visions also apply to initial licensing by and rates, facilities, and 
practices subject to the Civil Aeronautics Board: the Federal Commu- 
nications Commission, the Federal Power Commission, and other 
agencies. 


TX. Court Decistons Arrectinc AGency FUNCTIONS 


The principal court decisions affecting agency procedural functions 
are: 

Riss “1 Co., Ine. v. United States, et al. (96 F. Supp. 452, reversed 
341 U.S. 907). 

4 ucke r Truck Lines v. United States (100 F. Supp. 482, reversed 
344 U.S. 33). 

Reliance Steel Products Co. v. United States (Not yet reported. 
Civil No. 12646, D.C. W. D. Pa., March 4, 1957). 

In the Riss case the effect of the court action was to require that 
hearings on applications for motor carrier operating authority (licens- 
ing IT-3) be conducted by examiners appointed under the Administra- 
tive Procedure Act. That decision necessitated the certification of 
additional examiners for appointment as hearing examiners under the 
Administrative Procedure Act, thereby reducing the number of ex- 
aminers subject to the direct supervision of the Commission. 

The Tucker case also involved the use of an examiner not appointed 
under the Administrative Procedure Act to conduct a hearing on an 
application for motor carrier operating authority. However, i in that 
case the objection to the qualifications of the examiner was not timely 

raised, and the court upheld the validity of the Commission’s order. 

The Reliance Steel case involved the propriety of the use of a so- 

called nonhearing examiner (one not appointed under the APA) to 
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issue a proposed report in a reparation case handled by modified no 
oral hearing) procedure. (See II 5 (a) and (b)). The court held 
such practice to be improper. [Copies of the opinion are filed with 
the committee. | 

The exact effect of this opinion upon Commission procedure is yet 
to be determined. However, it does raise manpower questions such 
as how best to utilize the services of those staff members who do not 
have appointments as hearing examiners under the Administrative 
Procedures Act, and how many more hearing examiners will be 
required to handle the work. 











[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11C—INDEPENDENT AGENCIES 
(National Advisory Committee for Aeronautics) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the National Advisory Committee for 
Aeronautics. ) 

NoveMBER 19, 1956. 

Mr. J.C. HUNSAKER, 

Chairman, National Advisory Committee for Aeronautics, 
Washington 25, D.C. 

Dear Mr. Cuarrman: In performance of its duties under the rules 
of the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organization, 
procedure, and practice in the Federal agencies. We are enclosing a 
questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following sched- 
ule: Section I: Rulemaking, December 20, 1956; Section I: ‘Adjudi- 
cation, January 15, 1957; remaining sections, February 15, 1957. 
Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wuu1am L. Dawson, Chairman. 


(See p. 1607 for questionnaire sent to a Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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NATIONAL ADVISORY COMMITTEE FOR 
AERONAUTICS 


Answer of the National Advisory Committee for Aeronautics to ques- 
tionnaire on administrative organization, procedure and practice 
submitted by the Executive and Legislative Reorganization Sub- 
committee of the House Government O perations Committee 


NationaL Apvisory CoMMITTEE FOR AERONAUTICS, 


Washington, D. C., January 9, 1957. 
Hon. Wiui1am L. Dawson, 


Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: The following statement is submitted in ac- 
cordance with the request contained in your letters of November 19 
and 27, 1956, regarding the questionnaire on organization, procedure 
and practice. 

The National Advisory Committee for Aeronautics (NACA) is 
the Government agency charged with the responsibility for scientific 
aeronautical research. It was established by the Congress by Public 
Law 271, approved March 3, 1915 (30 Stat. 930, 50 U. S. C., see. 151, 
as amended) “to supervise and direct the scientific study of the prob- 
lems of flight with a view to their practical solution,” and was author- 
ized to “direct and conduct research and experiment in aeronautics.” 

The NACA is not a regulatory agency and does not have legislative, 
quasi-legislative, judicial, or quasi-judicial powers. 

NACA’s functions relate solely to aeronautical research which it 
conducts in its laboratories. 

Under the circumstances, may I assume that the questionnaire was 
not intended to apply to an agency such as NACA? 

Sincerely yours, 
J. F. Vicrory, 
Eeecutive Secretary. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANI- 
ZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11C—INDEPENDENT AGENCIES 
(National Labor Relations Board) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the National Labor Relations Board) 


NOVEMBER 19, 1956. 
Mr. Boyp LreEpom, 
Chairman, National Labor Relations Board, 
Washington, D. C. 

Dear Mr. CuarrMan: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in the 
following schedule: Section 1: Rulemaking, December 20, 1956; Sec- 
tion II: Adjudication, January 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the Committee. 

Sincerely yours, 
Wituiam L. Dawson, Chairman. 


(See p. 1607 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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NATIONAL LABOR RELATIONS BOARD 


Answer of the National Labor Relations Board to questionnaire on 
administrative organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee 


NATIONAL LABor RELATIONS BOARD, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., December 19, 1956. 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: Attached is the reply of the National Labor 
Relations Board to section I of your questionnaire on administrative 
organization, procedure, and practice in the Federal agencies. 

Any question that your staff may have on this material may be 
answered by our Solicitor, James V. Constantine. 

Sincerely yours, 
Boyp LrrEpom, Chairman. 


I. RuLEMAKING 


1. Basically the Board is a quasi-judicial agency performing adjudi- 
catory functions. Its primary functions consist of deciding, on the 
record, representation, and unfair labor practice matters brought to it 
for resolution. See letter dated March 26, 1956, from Chairman 
Leedom to Congressman Moss, chairman, Subcommittee on Informa- 
tion, Committee on Government Operations. The letter follows: 


Marcu 26, 1956. 
Hon. Joun B. Moss, 
Chairman, Subcommittee on Information, Committee on Government Opera- 
tions, House of Representatives, Washington, D. C. 

Dear Mr. Moss: Pursuant to our discussion at the hearing on January 27, I 
have explored further the possibilities of devising a procedure for intervention by 
which spokesmen for labor and management groups may present their views to 
the Board in cases involving policy questions. The matter has been studied by 
our legal staff; and I have discussed it with my colleagues on the Board. This 
letter is the consensus of our study and consideration. 

I regret that no short and simple answer to the problem is available. The 
more we study the matter, the more we are impressed with the technicalities 
involved. This letter, therefore, quite unavoidably has aspects of a legal brief. 
We believe that to a great extent Congress has already limited the Board’s dis- 
cretion in this area by prescribing certain procedural requirements in the Labor 
Management Relations Act (29 U.S. C., sec. 151, et seq.) and the Administrative 
Procedure Act (5 U.S. C. 1001, et seq.). 

Generally speaking, the extent of public participation in proceedings of an 
administrative agency turns on the precise nature of the administrative process 
involved; namely, whether that process is in the nature of adjudication or in the 
nature of rulemaking. Where the administrative process is of the latter type (for 
example, Federal Power Commission rules prescribing uniform system of accounts 
and proxy rules issued by the Securities and Exchange Commission), the practice, 
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now a requirement of law (see infra), has been to invite broad public participation 
by interested parties to aid in the formulation of the rule. Where, on the other 
hand, the administrative process is quasi-judicial in nature, participation of third 
parties either by way of intervention or briefs amicus curiae is limited by the 
procedures generally applicable to judicial proceedings. 

The Administrative Procedure Act recognizes the sharp distinction between 
these two kinds of administrative proceedings and prescribes the procedures 
applicable to each. Upon the enactment of the Administrative Procedure Act 
in 1946, the Board’s existing procedures, including its practice relating to partici- 
pation of third parties in its proceedings, were carefully reviewed to insure con- 
formity with the provisions of that act. 

Those provisions, so far as here relevant, may be briefly summarized as follows. 
Section 2 of the Administrative Procedure Act distinguishes the function of rule- 
making from the function of adjudication. Sections 4 and 5, respectively, set 
forth the requirements which administrative agencies must meet in exercising the 
respective functions. Thus, section 2 (c) defines “rule” as “the whole or any 
part of any agency statement of general or particular applicability and future 
effect designed to implement, interpret, or prescribe law or policy * * *.” 
‘‘Rulemaking”’ is defined as ‘‘agency process for the formulation, amendment, or 
repeal of a rule.’’ Section 2 (d) defines ‘order’ as ‘‘the whole or any part of the 
final disposition (whether affirmative, negative, injunctive, or declaratory in 
form) of any agency in any matter other than rulemaking * * *.” “Adjudica- 
tion’”’ is defined as ‘‘agency process for the formulation of an order.”’ 

Section 4 of the Administrative Procedure Act then prescribes the detailed 
procedures governing rulemaking.' Thus, section 4 requires that where sub- 
stantive rules are contemplated, notice shall be given to the public, opportunity 
shall be afforded to interested persons to participate, and the effective date such 
rules shall be appropriately deferred. Where the process of adjudication is in- 
volved, however, section 5 lays down the required procedures. Without enumer- 
ating them at length, it suffices to state that section 5 and related sections state 
the requirements generally applicable to judicial proceedings, and to state further 
that existing Board practices conform to those requirements.? It may be noted, 
in passing, that ‘‘the certification of employee representatives,” although an 
“adjudication” in the Administrative Procedure Act sense, is expressly exempted 
from the requirements of section 5. 

It is apparent from the foregoing that the necessity or even the propriety of 
broad public participation in Board proceedings hinges substantially on the ques- 
tion whether Board proceedings are “rulemaking” or ‘‘adjudicatory”’ in nature. 
The scheme of the NLRA and its legislative history as well as the history, appli- 
cation, and authoritative interpretation of the Administrative Procedure Act 
compel, we believe, the latter conclusion. 

The National Labor Relations Act specifically empowers the Board to resolve 
representation issues (sec. 9) and to decide unfair labor practice cases (sec. 10). 
Unlike other regulatory agencies of Government (compare, e. g., SEC, FPC), 
the Board is not a self-energizing agency. See N. L. R. B. vy. Indiana & Michigan 
Electric Co. (318 U.S. 9,17). Thus, the Board can act in representation matters 
only when “a petition shall have been filed” (sec. 9 (c)), and in unfair labor 
practice matters only when “it is charged that any person has engaged in [an] 
unfair labor practice” (sec. 10 (b)). When these prerequisites are met, the Board 
is directed under appropriate circumstances to hold a hearing and to make its 
determination or enter its order, as the case may be, on the record of that hearing. 

On its face, therefore, the statutory scheme of the National Labor Relations 
Act contemplates that the Board sit, not as a rulemaking body, but as a quasi- 
judicial agency to decide on the record representation and unfair labor practice 
matters brought before it for resolution. This conclusion is confirmed beyond 
question in the legislative history of the amended act, enacted in 1947, 1 year 
after the enactment of Administrative Procedure Act, the impact of which was 
generally considered by the Congress in fashioning the 1947 amendments. Thus, 
the conference committee which reported the 1947 amendments noted that ‘‘the 
combination of the provisions dealing with the authority of the General Counsel, 
the provision abolishing the review division, the provisions relating to the trial 





1 It is important to note that sec. 4 applies only to substantive rulemaking and specifically exempts inter- 
pretative and procedural rules and rules of agency organization. The only Administrative Procedure Act 
requirement applicable to such rules is the requirement of sec. 3 that such rules be published in the Federal 
Register. The Board, of course, complies with that requirement. 

2 Challenges in the courts of nonconformance by the Board to the Administrative Procedure Act have 
been rare and have uniformly failed. See,e.g..N. LD. R. B.v. Karmak Mills Co., 200 F. 2d 542, 546 (C. A. 3); 
N. L. R. B. v. East Teras Steel Castings Co., 211 F. 2d 813, 816 (C, A. 5); N. L. R. B. v. Kobritz, 193 F. 2d 8, 
16 (C. A. 1). 
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examiners and their reports effectively limits the Board to the performance of quasi- 
judicial functions.”’ [Emphasis supplied.] (H. Rept. 510, 80th Cong., 1st sess., 
pp. 37-38.) 

Review of the relevant Administrative Procedure Act provisions and the author- 
ities relating thereto further confirms this conclusion. It has generally been 
assumed that the Board’s unfair labor practice proceedings are “adjudications” 
as defined by the Administrative Procedure Act rather than “rulemaking.’”’ The 
Attorney General so concluded in his interpretative manual (Attorney General’s 
Manual on the Administrative Procedure Act (1947), p. 15). Indeed, so far as 
we are aware, no serious contention to the contrary has ever been made. 

The validity of this analysis is not impaired by the fact that principles estab- 
lished in the Board’s adjudicatory process may thereafter have broad application 
to parties other than those directly involved in the particular proceeding before 
the Board. That effect is merely a concomitant of the familiar principle of stare 
decisis and does not give an adjudication the character of a rule. Thus, the 
decisions of the Supreme Court, while directed to the litigants immediately before 
it, lay down the law for the whole country, yet in no sense would its function be 
regarded as rulemaking.’ 

The same analysis generally applied, of course, to representation proceedings. 
There, too, the Board is essentially concerned not with the formulation of broad 
rules as such but with the determination of an issue brought before it for resolution 
in a particular case. Indeed, Congress directs the Board in section 9 (b) of the 
National Labor Relations Act to “‘decide in each case’”’ the appropriate bargaining 
unit. 

For the foregoing reasons, the Board has uniformly regarded itself as essentially 
a quasi-judicial rather than a rulemaking agency. The Board, therefore, like 
the courts, has not made it a practice to issue broad invitations to representatives 
of labor, industry, or the public generally to submit their views regarding a 
proposed decision even though many of its decisions have an impact far beyond 
their impact on the parties immediately involved. 

On the other hand, consistent with its quasi-judicial character, the Board has 
followed accepted judicial practice by providing in its rules and regulations‘ 
(and statements of procedure) that motions for intervention may be made in 
both representation and unfair labor practice proceedings (secs. 102.29 and 
102.57). No provision is made in the rules for filing briefs amicus curiae, although 
in practice the Board has been very liberal in permitting such briefs to be filed 
where request is made therefor. 

The congressional intention, as well as authority and logic, seem to dictate 
continuation of the present practice. Abandonment of that practice would, 
pro tanto, mean abandonment of the quasi-judicial role to which Congress gener- 
ally intended to confine the Board in the administration of the National Labor 
Relations Act. It would also blur the sharp distinction which Congress in the 
Administrative Procedure Act drew between the procedures applicable to the 
rulemaking function as opposed to those applicable to the adjudicatory function. 
In that connection, it would introduce the precise confusion to which the sub- 
committee referred in that it would suggest that the Board was in fact engaging 
in rulemaking as such, and that the provisions of section 4 of the Administrative 
Procedure Act, rather than its adjudicatory provisions (secs. 5, 7, and 8), are 
applicable. 

Broad public participation would necessarily involve delay and diffusion of 
issues in disposition of specific cases, contrary to sound judicial practice and the 
special need for speedy resolution of labor disputes brought to the Board for 
determination. Twenty years of Board experience indicate that there have been 
very few instances where such considerations have not far outweighed the general 
desirability, which every decisional body probably experiences in more or less 
degree in its work of soliciting broad public views on a problem pending before 
it for decision. 


3 Note that the term “‘rule’”’ is often used by the Board itself and by the courts, not in the technical Admin- 
istrative Procedure Act sense, but merely to describe legal principles established in adjudicated case, e. g., 
the Mid-West Pine rule, the General X-Ray rule, Compare the use of the word “rule” in general laws 
the “‘last clear chance” rule, the ‘‘clean-hands”’ rule, etc. 

4The Board’s rules and regulations are authorized by section 6 of the National Labor Relations Act 
which empowers the Board “‘to make, amend, and rescind, in the manner prescribed by the Administrative 
Procedure Act, such rules and regulations as may be necessary to carry out the provisions of this act.’’ As 
shown by the analysis in the text, this section has principal reference, not to substantive rules, but to such 
procedural rules as may be necessary or appropriate to aid the Board in carrying out its quasi-judicial 
function. And see note 1, 
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We believe, therefore, that current procedures limiting intervention to appro- 
priate eee within the Board’s discretion should generally be continued. 
We are, however, sympathetic to the suggestions which you and other members 
of the subcommittee made at the hearing, and we think a greater use undoubtedly 
can be made of existing procedures. You may be assured that this will be our 
approach to this problem as occasion arises in the future. 

Sincerely yours, 
Boyp LEeEpom, Chairman, 

(a) Under section 6 of the Labor Management Relations Act, the 
Board is authorized to make, amend, and rescind any such rules and 

regulations as are necessary to carry out its functions in the manner 

prescribed by the Administrative Procedure Act. The Board does 
not issue substantive rules or interpretive rules as such. Important 
Board decisions may be construed to be statements of policy as a 
guide to the future. [A copy of the Board’s rules and re ulations and 
statements of procedure marked ‘Exhibit A,” is available in the com- 
mittee’s files.| These deal basically with the procedure and practice 
for invoking the Board’s processes, filing of pleadings, issuance of 
subpenas, inspection of records, conduct of hearings, and the submis- 
sion of exceptions to rulings and briefs, ete. 

(6) The Board. 

(c) None. 

2. See No. 1 above. 

3. With respect to the categories listed in this question, the only 
categories in which the Board exercises its rulemaking power under 
section 6 of the Labor Management Relations Act are: 1, V, VI, XJ, 
XII, XIII. The Board maintains a continuing committee which 
receives suggestions concerning additions and amendments to the 
rules. Periodically these suggestions are reviewed by the committee 
and submitted to the Board for approval or rejection. 

With respect to each of the categories listed above, the Board 
follows the requirement of section 3 of Administrative Procedure 
Act that such rules be published in the Federal Register. Texts of 
the Board rules and regulations and statements of proc edure are dis- 
tributed by the Board as well as sold by the Government Printing 
Office for public use. 

Under section 4 of the Administrative Procedure Act, the notice 
and hearing requirements of sections 7 and 8 of the Administrative 
Procedure Act are not applicable to the Board’s rulemaking activities. 

4. None. 

5. Not applicable. 

6. Not applicable. 

7. Enforcement of a rule may be suspended in particular cases 
where the Board believes extenuating circumstances or undue hard- 
ship or prejudice to a party justifies such action. This procedure is 
followed on an ad hoc basis. 

8. Section 102.92 of the Board’s rules authorizes the Board to 
amend or rescind any rule at any time. Section 120.93 of the Board’s 
rules provides that any interested party may file a written petition 
with the Board seeking to have a rule amended or repealed. Section 

102.94 provides for consideration of the petition by the Board, by 
hearing or otherwise, and a statement of grounds of denial where 
that is the result. No such formal petitions were filed with the Board 
in 1955 or 1956. For the amendments initiated by the Board, see 
13, infra. 
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9. (a) and (ce) Not applicable. 
(6) A minor proportion of the Board’s rules pertain to agency 
management or personnel. Since they are primarily of an internal 


operational nature, public participation in the formulation of these 
rules is not desirable. 


10. No. 
11. Not applicable. 
12. No. 


13. Procedural rule regarding service of process (21 F. R. 697); 
rule of practice regarding back-pay computations and determinations 
(20 F. R. 2915); channelization of functions to General Counsel of 
the Board (20 F. R. 2175). See the Board’s rules and regulations 
(exhibit A), section 102.51, subsections (a) through (h); and section 
102.81. 

14. (a) Yes. 

(6) None. 

(c) The Taft-Hartley Act of 1947 amended section 6 of the original 
act of 1935 to provide that the issuance and modification of the 
Board’s rules be in conformity with the Administrative Procedure 
Act of 1946. This amendment has not affected the activities of the 
Board under this section. 

(d) Section 6, Labor-Management Relations Act: 

The Board shall have authority from time to time to make, amend, and rescind, 
in the manner prescribed by the Administrative Procedure Act, such rules and 
regulations as may be necessary to carry out the provisions of this act. 

(e) None. 

(f) None. 





NATIONAL LaBor Retations Boarp, 
Washington, D. C., February 12, 1957. 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: Attached is the reply of the National Labor 
Relations Board to section II of your questionnaire on administrative 
organization, procedure, and practice in the Federal agencies. 

Any question that your staff may have on this material may be 
answered by our Solicitor, James V. Constantine. 

Sincerely yours, 
Boyp Lrrepom, Chairman. 


TI. ApJUDICATION 


1. (a2) The Board adjudicates cases involving the certification and 
decertification of employee representatives under sections 9 (c) and 
9 (e) of the National Labor Relations Act; adjudicates complaints 
charging unfair labor practices under section 10 (c) of the National 
Labor Relations Act; and adjudicates complaints under the Telegraph 
Merger Act. 

(b) The Board. 

(c) Trial examiners have been delegated the responsibility for con- 
ducting hearings upon complaints under the National Labor Relations 
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Act and the Telegraph Merger Act and for the preparation of inter- 
mediate reports or recommended decisions in such cases. Regional 
directors have been given authority to make final determination of 
representation cases under certain types of consent election agree- 
ments. Chief law officers and subordinates in the various regions are 
authorized to conduct hearings in representation proceedings under 
the National Labor Relations Act. 

See 1, above. 

3. With respect to the categories listed in this question, the only 
category in which the Board exercises adjudicatory functions is 
category II. The procedure for the adjudication of unfair labor 
practices (which is also applicable to the adjudication of rights, 
privileges, and immunities under the Telegraph Merger Act) is set 
forth in sections 102.9 through 102.51 and section 102.91 of the 
Board’s rules and regulations ‘and sections 101.2 through 101.12 of 
the statements of procedure. The procedure for the adjudic ation of 
employee representation cases is set forth in sections 102.52 through 
102.64 of the Board’s rules and regulations and sections 101.16 
through 101.20 of the statements of procedure. 

(a) Section 102.15 of the Board’s rules and regulations provides 
that the complaint in the unfair labor practice proceeding shall be 
served on all parties in the proceeding, and shall contain a notice of 
hearing before a trial examiner at a on therein fixed and at a time 
not less than 10 days after service of the complaint. Section 102.55 
of the rules provides for similar notice regarding petitions for repre- 
sentation to all interested parties and labor organizations. 

(6) Under section 102.26 of the Board’s rules, a person seeking to 
intervene in the complaint proceeding must file a motion in writing 
or if made at the hearing, may move orally on the record, stating the 
grounds on which such person claims an interest. A copy of all 
written motions must be served by the moving party upon each of 
the other parties. The regional director rules upon all such motions 
filed prior to the hearing; the trial examiner rules upon such motions 
made at the hearing or thereafter referred to bim by the regional 
director. The regional director or the trial examiner, as the case 
may be, may permit intervention upon such terms as he may deem 
proper. Similar provisions are made for intervention in representa- 
tion cases (sec. 102.57 of the rules). 

(c) Section 102.15 of the rules provides that after a charge has been 
filed alleging the commission of unfair labor practices and it appears to 
the regional director that formal proceedings are appropriate, he shall 
issue a formal complaint in the name of the Board setting forth the 
unfair labor practices and containing a notice of hearing before a 
trial examiner. 

Sections 102.52-102.54 contain the procedure for proceeding upon 
petitions for certifications and decertification of bargaining representa- 
tives. The petition must set forth all pertinent information including 
the name and address of the employer, the description of the bargain- 
ing unit claimed, and the names of all interested persons or labor 
organizations. Forms of such petitions are supplied by the regional 
office upon request. 

(d) Section 102.20 of the Rules provides that the respondent named 
in the complaint shall file a sworn answer within 10 days from the 
service of the complaint. In the answer the respondent is required 
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to admit, deny, or explain each of the facts alleged in the complaint 
unless the respondent is without knowledge, in which case the respon- 
dent so states, such statement operating as a denial. The respondent 
serves an original and four copies of his answer with the regional direc- 
tor issuing the complaint and serves a copy on each of the other 
parties. 

There is no provision requiring the service of an answer in repre- 
sentation proceedings. 

(e) Under section 102.23, a complaint may be amended at any time 
prior to the issuance of an order based thereon. The power of amend- 
ment lies with the regional director issuing the complaint before the 
hearing; thereafter upon motion of the General Counsel, amendment 
may be allowed by the trial examiner designated to conduct the 
hearing at the hearing and until the case has been transferred to the 
Board, and thereafter by the Board. Under section 102.23, the answer 
may be amended at any time prior to the hearing by the respondent. 
He may amend his answer thereafter in any case where the complaint 
has been amended within such period as may be fixed by the trial 
examiner or the Board. Whether or not the complaint has been 
amended, the answer may, in the discretion of the trial examiner or 
the Board, be amended upon such terms and within such periods as 
may be fixed by the trial examiner or the Board. 

(f) Under sections 102.24 through 102.28, applicable to complaint 
proceedings, all motions made prior to hearing must be filed in writing 
with the regional director issuing the complaint. The moving party 
must immediately serve a copy thereof upon each of the other parties. 
All motions made at the hearing are made in writing to the trial ex- 
aminer or stated orally on the record. If any motion is granted by 
the trial examiner dismissing a complaint in its entirety, any party 
may obtain Board review of such action as a matter of right. All 
other rulings on motions may be appealed directly to the Board only 
by special permission; but in those cases where the Board denies 
special permission, review will be obtained when the case comes before 
the Board for decision on the merits. 

The proceedings for handling motions in representation cases, set 
forth in section 102.57 is generally the same, except that the hearing 
officer refers to the Board all motions to dismiss petitions. Motions 
to dismiss petitions are considered by the Board at such time as it 
considers the entire record in the case. 

(g) Section 102.51 provides that at any stage of a proceeding prior 
to hearing where time, the nature of the proceeding, and the public 
interest permit, all interested parties shall have the opportunity to 
submit to the regional director with whom a charge is filed, for con- 
sideration, facts, arguments, offers of settlement, or proposals for 
adjustment. Under section 102.40, the parties may enter into stipu- 
lations of fact to be introduced at the hearing. Prehearmg confer- 
ences are held for the principal purpose of disc ussing and exploring 
offers of settlement. The regional offices provide printed forms for 
settlement agreements. See also section 101.7 of statements of pro- 
cedure. 

Sections 102.54 and 102.55 provide that in representation proceed- 
ings the employers and any individuals or labor organizations repre- 
senting a substantial number of employees involved may, with the 
approval of the regional director, enter Into a consent-election agree- 
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ment, which agreement includes a description of the unit of employees 
found to be appropriate, the time and place of holding the election, 
and the payroll to be used in determining what employees within the 
appropriate unit are eligible to vote. The consent-election agreement 
may provide for the final determination of disputed issues such as 
eligibility to vote, challenged ballots and objections to the conduct 
of the election by either the Board or the regional director. See also 
section 101.18 of the statements of procedure. 

(hk) Under section 102.9 a party filing a charge may, prior to the 
hearing, withdraw his charge with the consent of the regional director. 
The consent of the trial examiner is required if the request to withdraw 
is made at the hearing and before the transfer of the case to the Board. 
The Board’s consent is required if the withdrawal is sought subse- 
quently. Upon withdrawal of the charge, any complaint based thereon 
is dismissed. 

In representation cases the petitioner may withdraw his petition 
with the approval of the regional director at any time before the trans- 
fer of the case to the Board and with the approval of the Board there- 
after (sec. 101.16 (b) of the statements of procedure). 

(c) A complaint may be withdrawn by the regional director prior 
to hearing and with the trial examiner’s or the Board’s approval 
thereafter. At the hearing and until the case has been transferred 
to the Board, the complaint may be dismissed by the trial examiner, 
and subsequently by the Board (secs. 102.18, 102.27). The actions 
of the regional director and the trial examiner are subject to review 
under sections 102.19 and 102.27 of the rules, respectively. 

A petition for certification may be dismissed by the regional director 
whose action may, however, be reviewed by the Board (sec. 102.63 of 
the rules) 

(7) Section 101.9 of the statements of procedure sets forth the pro- 
cedure for settlement stipulations for the entry of an order by the 
Board. Under such stipulations, the parties agree to waive their 
right to hearing and agree that the Board may issue an order requiring 
respondent to take action appropriate to the terms of the adjustment. 
Usually the settlement stipulation also contains the respondent’s 
consent to the Board’s application for the entry of a decree by the 
appropriate circuit court of appeals enforcing the Board’s order. 

For consent-election agreements in representation cases see sub- 
paragraph (g) above. 

(k) Section 102.20 of the rules provides that if no answer is filed to 
a complaint, the respondent shall be deemed to have admitted that 
the allegations in the complaint are true. Section 10 (c) of the Na- 
tional Labor Relations Act provides that if no exceptions are filed 
within 20 days after service of the trial examiner’s intermediate report, 
his recommended order shall become the order of the Board and 
become effective as therein prescribed. 

4. (a) Section 10 (b) of the National Labor Relations Act provides: 

Whenever it is charged that any person has engaged or is engaging in any unfair 
labor practice, the Board * * * shall have power to issue and cause to be served 
upon such person a complaint stating the charges in that respect, and containing 
a notice of hearing before the Board or a member thereof, or before a designated 
agent or agency, at a place therein fixed, not less than five days after the serving 
of that complaint. 

Section 9 (c) provides that where a petition for certification of bar- 
gaining representatives is filed and the Board has reasonable cause 
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to believe that a question concerning representation exists, the Board 
“shall provide for an appropriate hearing upon due notice.”” For the 
type of notice issued, see 3 (a), above. 

(6) Unfair labor practice proceedings: Sections 10 (b), (c), and (d) 
of the National Labor Relations Act provide that haa unfair labor 
practice proceeding “‘shall, so far as practicable, be conducted in accord- 
ance with the rules of evidence applic ‘able in the district courts.’’ The 
testimony may be taken before a ‘‘member, agent, or agency of the 
Board,” and “shall be reduced to writing.” The Board may, in its 
discretion, set down a case for oral argument. 

If upon the preponderance of the testimony taken the Board shall be of the 
opinion that any person named in the complaint has engaged or is engaging in 
any such [unfair] labor practice, then the Board shall state its findings of fact 
and shall issue and cause to be served on such person an order requiring such per- 
son to cease and desist from such unfair labor practice, and to take such affirma- 
tive action * * * as will effectuate the purposes of the act * * *. If upon the 
preponderance of the testimony taken the Board shall not be of the opinion that 
the person named in the complaint has engaged in or is engaging in any such 
unfair labor practice, then the Board shall state its findings of fact and shall issue 
an order dismissing the said complaint * * *. In case the evidence is presented 
before a member of the Board, or before an examiner or examiners thereof, such 
member, or such examiner or examiners, as the case may be, shall issue and cause 
to be served on the parties to the proceeding a proposed report, together with a 
recommended order, which shall be filed with the Board. * * * 

Finally, 


Until a transcript of the record in a case shall have been filed in a court * * * 
the Board may at any time, upon reasonable notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any finding or order made 
or issued by it. 

The type of hearing provided is further elaborated on in the Board’s 
rules and regulations (secs. 102.34—102.50) and the statements of pro- 
cedure (secs. 101.10-101.12). The hearing is open to the public and 
usually conducted in the region where the charge is initiated. A duly 
designated trial examiner presides over the hearing, the Government’s 
case is conducted by a representative of the General Counsel attached 
to the Board’s regional office who has the responsibility of presenting 
the evidence in support of the complaint. Counsel for the General 
Counsel, all parties to the proceeding, and the trial examiner have the 
power to call, examine, and cross-examine witnesses, and to introduce 
evidence into the record. They may also submit briefs, engage in 
oral argument, and submit proposed findings and conclusions to the 
trial examiner. The attendance and testimony of witnesses and the 
production of evidence material to any matter under investigation 
may be compelled by subpena. At the conclusion of the hearing the 
trial examiner prepares an intermediate report stating his findings of 
fact, conclusions, and recommendations, and the reasons therefor. 
The intermediate report is filed with the Board and simultaneously 
served on all the parties who are entitled to file exceptions. Parties 
may request an opportunity to present oral argument before the Board. 
Briefs in support of the exceptions may also be filed. The Board then 
prepares a decision and order, adopting, modifying, or rejecting the 
findings and recommendations of the trial examiner. Under section 
10 (e) of the act, no matter not included in a statement of exceptions 
may thereafter be urged before the Board or in any other proceedings. 
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Representation proceedings: Section 9 (c) of the National Labor 
Relations Act provides that whenever a petition for certification of 
bargaining representatives is filed in the manner set forth therein: 

The Board shall investigate such petition and if it has reasonable cause to 
believe that a question of representation affecting commerce exists shall provide 
for an appropriate hearing upon due notice. Such hearing may be conducted 
by an officer or employee of the regional office, who shall not make any recom- 
mendation with respect thereto. If the Board finds upon the record of such 
hearing that such a question of representation exists, it shall direct an election 
by secret ballot and shall certify the results thereof. 

The type of hearing provided in representation proceedings is fur- 
ther described in the Board’s rules and regulations (secs. 102.56- 
102.60) and the statements of procedure (secs. 101.19-101.20). As in 
complaint proceedings, the hearing is usually open to the Lisp It 
is held before a hearing officer who usually is an attorney or field 
examiner attached to the regional office. The hearing, whic hij is non- 
adversary in character, is part of the investigation in which the pri- 
mary interest of the Board’s agents is to insure that the record contains 
a full statement of the pertinent facts as may be necessary for deter- 
mination of the case by the Board. The parties are afforded full 
opportunity to present their respective positions and to produce the 
significant facts in support of their contentions. In most cases a 
substantial number of the relevant facts are undisputed and stipu- 
lated. The parties are permitted to argue orally on the record before 
the hearing officer. Upon the close of the hearing, the entire record 
in the case is forwarded to the Board. 

The hearing officer also transmits an analysis of the issues and the 
evidence, but makes no recommendations in regard to resolution of 
the dispute. All parties may file briefs with the, Board within 7 days 
after the close of the hearing and may also request to be heard orally 
by the Board. After review of the entire case, the Board issues its 
decision either dismissing the petition or directing that an election be 
held. 

(c) Under section 10 (c), applicable to unfair labor practice pro- 
ceedings, the ‘‘testimony taken by such member, agent, or agency or 
the Board, shall be reduced to writing and filed with the Board.” 
The same section also requires the Board to “state its findings of 
fact.’”” Section 10 (e) provides that in petitioning for enforcement of 
a Board order, the Board ‘‘shall certify and file in the court a transcript 
of the entire record in the proceedings, including the pleadings and 
testimony upon which such order was entered and the findings and 
order of the Board.’”’ Under section 9 (d) whenever an order of the 
Board “‘is based in whole or in part upon facts certified following an 
investigation” in a representation proceeding, ‘‘such certification and 
the record of such investigation shall be inc juded in the entire tran- 
seript”’ to be filed in court. 

Under section 102.45 of the Board’s rules and regulations the record 
in the unfair labor practice proceeding consists, in addition to the 
stenographic report of the hearing, ot the following: The unfair labor 
practice charge, complaint, and amendments thereto, notice of hear- 
ing, answer, motions, rulings, orders, exhibits, doc umentary evidence, 
depositions, intermediate report of trial examiner and rec ‘ommended 
order, and exceptions. The Board’s decision and order are, of course, 
also part of the record. Under section 102.59, the record in the repre- 
sentation proceeding consists, in addition to the stenographic report 
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of the hearing, of the following: Petition tor certification, notice of 
hearing, motions, rulings, orders, stipulations, exbibits, doc umentary 
evidence, and depositions, The Board’s decision and direction i is, of 
course, also part of the record. 

5. (a), (6), and (ce) see 3 (g) and 4 (6), above. 

(d) See 3 (b), above. 

(e) Sections 102.33 and 102.64 of the Board’s rules and regulations 
provide that whenever the General Counsel deems it necessary in 
order to effectuate the purposes of the act or to avoid unnecessary 
costs or delay, he may direct that any proceeding instituted upon a 
charge or petition be consolidated with any other proceeding. 
Motions to sever proceedings may be filed at the hearing before a 


trial examiner and the trial examiner’s rulings may be appealed to 
the Board. 


(f) See 4 (6) and 3 (k), above. 

(gq) See 4 tb, above. 

6. (a) The Board affords full adjudication of disputed adminis- 
trative actions even though not required to do so by statute in the 
pete ing situations: 

Compliance matters.—Section 9 (f), (g), and (h) of the National 
Labor Relations Act prohibits the issuance of complaints and the 
processing of petitions tor certification, at the instance of labor 
organizations whose officers have not complied both with the financial 
statement and non-Communist affidavit filing requirements of the 
section. The Board has taken the position that the question of com- 
pliance is a matter for administrative determination and is not litigable 
in complaint or representation proceedings unless the question of 
compliance e involves interpretations of statutory language (Desaulniers 
and Co., 115 N. L. R. B. 1025). Nevertheless, the Board bas adopted 
the policy that even in those cases where the matter is not litigable, 
“Tf the need therefor is shown, the Board will conduct a hearing in 
which the issue can be heard and determined” (Coca-Cola Bottling 
Co. of Louisville, 108 N. L. R. B. 490). The reason for providing a 
hearing in such cases is to ascertain the true facts where the evidence 
as to compliance is in serious conflict. 

Suspension or disbarment.—Under section 102.44 of the Board’s 
rules, an attorney or representative is entitled to “notice and hearing” 
before suspension or disbarment for ‘“misconduct' of an aggravated 
character’ engaged in at a hearing before a trial examiner or the 
Board. The Board believes that because of the serious nature of the 
sanction involved, it is only fair that an attorney charged with such 
misconduct be accorded a full hearing. 

Revocation of certifications because of discriminatory practices of 
unions.—The Board has also afforded hearings in situations where a 
certified bargaining representative has been ‘charged with failure to 
represent all of the employees in the certified unit equally and without 
discrimination. Since a finding that a union guilty of such discrim- 
inatory practice may result in the revocation of the certification, the 
Board feels that a hearing is desirable. (See Hughes Tool Co., 104 
N. L. R. B. 318.) 

Post election issues in representation cases——The statute requires 
the Board to conduct formal hearings in representation cases only 
prior to the conduct of elections and only where it has reasonable 
cause to believe that a question covering representation is raised 
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(sec. 9 (c) of the act; supra, No. 4 (b)). However, the Board also 
affords formal hearings after elections in situations where challenged 
ballots or objections to the conduct of the election raise substantial 
and material issues (sec. 102.61 of the Board’s rules). These situa- 
tions usually present factual questions involving issues of credibility 
the resolution of which may effectively be achieved through a full 
hearing. 

(b) None. 

7. Section 10 (d) of the act provides: 

Until a transcript of the record in a case shall have been filed in a court * * * 
the Board may at any time, upon reasonable notice and in such manner as it shall 
deem proper, modify, set aside, in whole or in part, any finding or order made or 
issued by it. 

The Board may itself initiate steps to modify or set aside orders 
where, for example, the Board decision is found to have been predi- 
cated on mistake or error, or whe re a subsequent Supreme Court or 
other controlling court decision renders the Board’s original decision 
improper. Motions to modify or set aside an order may likewise be 
initiated by any party to the case. Amendments and actions on 
Board decisions are on ad hoc basis as the decision applies only to the 
or in the case. The decisions and orders of trial examiners are 
subject to modification ms review by the Board upon exceptions 
went by any party. See 4 (b) above. 

Petitions for adjudie ation are instituted either upon an unfair 
Sl practice charge or a petition for certification filed by a private 
party. The Board does not initiate such proceedings. Any person 
may file a charge and any employee or group of employees or labor 
organization or ‘employer may file a petition. See sections 102.9 and 
102.52 of the Board’s rules. For the contents of the charge and 
petition see No. 3 (c), supra, and the subsequent action thereon see 
3 and 4, supra. For the procedure relative to amendment and 
setting aside of adjudications see No. 7, above. 

For the number of charges and petitions received and disposed of 
by the agency during the fiscal years 1955 and 1956 see table 
infra, that appears at the end of Part II: Adjudication. 

The Board maintains no statistical records on amendments to 
adjudications. 

9. (a), (6), and (c) None. 

10. Not applicable. 

The Board does not adjudicate cases of the type listed in sub- 
paragraphs (a), (6), (c), (e), and (f). 

(d) and (g) The procedure for adjudicating cases involving certifi- 
cation of employee representatives has been described in No. 38, 
supra. As part of its investigation of questions concerning repre- 
sentation the Board conducts elections to determine whether a union 
represents a majority of the employees in an appropriate unit. 
However, the Board’s decision in these cases does not rest solely 
on elections. 

12. During the fiseal ye ar 1956 certification proceedings comprised 
84 percent of the agency’s adjudications, table 1, infra, note (d) 
(appears at conclusion of Part II: Adjudication). 

13. See 6, supra. These adjudications represent less than 1 
percent of the total adjudications rendered by the Board. 
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14. (a) and (6) The meaning and intent of Congress, as expressed 
in the National Labor Relations Act and its legislative history, is 
necessarily phrased in broad language. As the Supreme Court has 
said, a ‘statute expressive of such large public policy as that on 
which the National Labor Relations Board is based must be broadly 
phrased and necessarily carries with it the task of administrative 
application. There is an area plainly covered by the language of the 
act and an area no less plainly without it. But in the nature of 
things, Congress could not catalog all the devices and strategems 
for circumventing the policies of the act. Nor could it define the 
whole gamut of ‘Temedies to effectuate these policies in an infinite 

variety of specific situations. Congress met these difficulties by 
leaving the adaptation of means to end to the empiric process of 
administration” (Phelps Dodge Corp. v. N. L. R. B., 313 U.S. 177, 
194). 

(c) Congress effected numerous and substantial changes in the 
congressional objectives and standards by enacting in 1947 the Taft- 
Hartley Act. In general, the 1947 amendments sought to eradicate 
certain practices by labor organizations which, Congress found, 
tended to obstruct commerce; to define more precisely the responsi- 
bilities of the Board in certain areas of its activities; and to clarify the 
meaning of many terms theretofore given by the Board in decided 
cases. Thus, the 1947 amendments made it an unfair labor practice 
for unions and their agents to restrain and coerce employees in the 
exercise of their rights, to cause employers to discriminate in employ- 
ment, to refuse to bargain in good faith, to engage in certain strike 
activities such as secondary boycotts, etc. The amendments defined 
such terms as “supervisor,” “agent,” “collective bargaining”; pre- 
scribed the circumstances in which elections are mandatory in repre- 
sentation cases; provided for mandatory injunction proceedings in 
certain cases; added a free-speech provision, etc. The amendments 
also establish an independent office of General Counsel, thus explicitly 
providing for the separation of prosecuting from adjudicatory 
functions. 

Congress also amended the act in October 1951 but this amendment 
has not affected the adjudicatory processes of the Board. 

(d) Under section 9 (b) of the act, the Board is entrusted with dis- 
cretion in determining the unit appropriate for collective bargaining 
purposes; the section states: 

The Board shall decide in each case whether, in order to assure employees the 
fullest freedom in exercising the rights guaranteed by this Act, the unit appro- 
priate for the purposes of collective bargaining shall be the employer unit, craft 
unit, plant unit, or subdivision thereof * * *. 

Under section 9 (c), the Board is given latitude in determining the 
conduct of the representation election, including the right to pre- 
scribe that— 


a petition shall have been filed, in accordance with such regulations as may be 
prescribed by the Board. 

Section 10 (b) confers on the Board the right to determine what 
persons, othe than those charged with unfair labor practices, may 
intervene, stating: 


In the discretion of the * * * Board, any other person may be allowed to 
intervene in the said proceeding and to present testimony. 
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Section 10 (c) provides that after the close of a hearing, the Board— 
in its discretion * * * upon notice may take further testimony or hear argument. 


Section 10 (c) also gives the Board discretion in formulating remedial 
orders, stating that where a person is found to have engaged in unfair 
labor practices the Board— 

shall issue and cause to be served on such person an order requring such person to 
cease and desist from such unfair labor practice, and to take such affirmative 
action including reinstatement of employees with or without pack pay, as will 
effectuate the policies of this Act. 

(e) and (f). None. 

5. None. 

16. (a) Yes. See section 102.38 of the Board’s rules. 

(6) Service of all process is made upon attorneys of record. 

17. The agency, through its Division of Information, makes avail- 
able copies of all formal papers to any interested person. 

18. After a charge is filed an investigation is conducted. Where 
the evidence is found insufficient to substantiate the charge, the 
regional director recommends a voluntary withdrawal of the charge. 
In addition, prior to issuing a complaint on the charge, all parties 
are afforded an opportunity to submit statements of their position 
and proposals for settlement. Adjustments are further explored in 
prehearing conferences. To facilitate settlement the Board prepares 
and prints settlement agreement forms which are made available to 
the parties (sec. 101.7 of statements of procedure). In representation 
proceedings, the Board makes available similar Tallon: the Board has 
devised two types of informal consent procedures ‘through which 
representation issues can be resolved without recourse to formal 
procedures (sec. 101.18 of statements of procedure). 

For tbe proportion of cases adjusted during the past 2 fiscal years, 
see table 2, infra, which appears at the conclusion of Part Ij 
Adjudication. 

No. 

20. The Board is a quasi-judicial agency and decides cases on a 
case-by-case basis. 

21. Continuing studies of case processing at the Washington and 
field levels have resulted in the adoption of the rollowing procedures: 

(a) Unfair labor practice cases. ‘ideayt i has been ‘delegated to 
regional directors to dispose of cases informally by withdraw al, 
settleme nt, or dismissal without aa arance from Washington unless 
policy de cisions are required or novel issues are involved. Authority 
has also been delegated to regional directors to issue formal complaints 
and notices of hearing without clearance from Wasbington except in 
few instances 

The narrative form of final investigation report, formerly required 
in all cases being recommended for dismissal or issuance of complaint 
by the field examiner or attorney, is now employed only in the more 
complex cases. A report in outline form is presented in the more 
routine cases, 

Up to the opening of hearing, regional officers may effect settlement 
formally or informally. Where formal agreements are entered into, 
the parties waive the scheduled hearing and provide for issuance of 
a Board stipulated decision. 
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Pretrial conferences are held with trial examiners in all lengthy 
hearings; in other cases opening statements are required for all 
counsel, These techniques permit trial examiners to explore and 
narrow tle issues and secure concessions and stipulations to shorten 
hearings. 

The trial examiners of the Board are normally assigned to hear 

‘ases by rotation. However, in order to conserve time and expense, 
a system has been developed under which several cases may be tried 
by a single examiner during a given period. Thus wherever practi- 
cable several hearings are se cheduled in a particular area such as New 
York or St. Louis, and a calendar call is conducted to determine the 
feasibility of holding the hearings before a single examiner, 

A training program for all new trial examiners has been instituted 
in which the chief trial examiner and his associates acquaint new 
appointees in matters of proper official and professional conduct, 
attitudes, and practices as well as in the complicated substantive and 
evidentiary law involved. 

In the decisional processing of cases, time limits for the circulation 
of draft decisions have been established. A short-form decision form 
is used where the trial examiner’s intermediate report is adopted by 
the Board with no changes or with minor changes. 

The Board has recently devised a back-pay procedure which will 
improve and expedite litigation of the back pay issue. See section 
102.50a through 102.51h of the Board’s rules and section 101.15a of 
the statements of procedure. 

Most of the foregoing procedural steps may equally be applied to 
other governmental agencies conducting similar hearings. This is 
particularly true of the trial examiner training program and calendar 
call. Moreover, so far as hearing examiners are concerned, it would 
appear desirable to conduct once or twice a year a clinie or seminar 
for examiners of all agencies in which improved techniques for both 
the conduct of hearings and the writing of decisions might be explored 
and exchanged. 

(b) Representation cases.—-Authority similar to that delegated in 
unfair labor practice cases (see (a) above) has been delegated to the 
regional directors in representation cases. 

Preliminary investigation of cases has been speeded up by telephonic 
contact of parties to obtain their positions instead of setting a joint 
conference for discussion of initial issues. 

Where investigation discloses that a question concerning representa- 
tion exists and the parties do not enter into a consent election agree- 
ment, the field agent reports verbally to his supervisor, except in 
complex cases. If the supervisor agrees that hearing should be held, 
notice of hearing issues forthwith. Formerly, in such cases, the ex- 
aminer would proceed with an investigation of all the facts involved 
leading to a final detailed report; issuance of notice of hearing would 
be held in abeyance until report was reviewed and approved. 

Up to close of hearing, the regional director is authorized to approve 
withdrawal of petition, dismiss, or approve consent election agreement. 
After the close of hearing the regional office may assist the parties in 
working out a consent election, although the regional ‘director may not 
approve the agreement until the case is remanded to him by the 


Board. 
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At the Board level, the decisional process is expedited by the 
following means: 

Upon receipt of a hearing officer’s report in Washington, a deter- 
mination is made as to whether a short-form decision may be used. 
(“‘Short-forms”’ are used in run-of-the-mill cases where it is not neces- 
sary to set forth detailed reasons in support of findings since no novel 
or unusual factors are involved. In calendar year 1956, 75 percent 
of the total representation case decisions issued were short-forms. ) 

Time limits for the circulation of draft decisions have been estab- 
lished as in unfair labor practice cases (see (a) above). <A panel 
system has been instituted for the review and approval of the more 
routine Board decisions. 

In Board-ordered or stipulated elections, where objections to the 
election are filed and/or challenges are determinative of the results, 
the regional director issues a report including his recommendations 
to the Board. If no exceptions are filed to such report, the Board 
adopts the report forthwith and issues a supplemental decision. 

Authority has been delegated to the regional directors to issue 
certifications in all elections except stipulated and Board-ordered 
elections in which objections are filed and/or challenges are determi- 
native of results. At one time regional office documents in all stipu- 
lated and Board-ordered elections were forwarded to Washington for 
issuance of certification. The system not only reduces the timelag 
between conduct of election and issuance of certification but saves 
considerable work at the Washington level. 

22. All of the adjudication before the Board is based on matters to 
be decided in the particular case. Wherever applicable, the Board 
follows case precedent. 

23. See table 3, line 2, infra, which appears at the conclusion of 
Part II: Adjudication. 

24. See table 3, line 3. 

25. Board hearings are conducted by trial examiners, but 
occasionally the Board hears oral argument; 11 arguments were 
conducted by the Board in fiscal year 1954, 8 in 1955, and 6 in 1956. 

26. (a) See table 3, line 1. (6) See table 3, line 2. (c) See table 
}, line 3. 

27. See table 4, line 3, which appears at the conclusion of Part II: 
Adjudication. 

28. (a) See table 4, line 1. (6) See table 4, line 2. (c) See table 4 
line 3. 

29. The great bulk of the time spent by the agency is on judicial 
functions. Only a minor proportion of time is spent on rulemaking 
and other functions. 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1825 


30. (a) and (6) As of September 30, 1956, there were 1,901 unfair 
labor practice cases pending before the agency prior to decision. The 
average time elapsed from ‘date filed was 101 days. A total of 1,317 
representation cases were pending. These cases averaged 38 days 
from filing. 

(c) See table 5, which appears at the conclusion of Part I]: Adjudi- 
cation. 

(_) We have no statistical categories showing the number of peti- 
tions and charges granted or denied. However, for a special study of 
contested decisions decided at agency level during r the period between 
July and December 1956, see table 6,infra. For action at other agency 
levels see table 5, infra. 

31. The Board follows the doctrine stare decisis wherever appli- 
cable. 

32. Practically all of the Board’s decisions are published in bound 
volumes which are sold by the Government Printing Office. Copies 
of individual decisions, upon issuance, are also sent to the various 
communications mediums. All Board decisions published but not yet 
bound are available for inspection upon request at the Board’s office 
in Washington or regional offices. Similarly available to inspection 
are such decisions as are not published because of their relative un- 
importance. See section 102.86 (h) of the Board’s rules. Also, a 
limited number of copies of all decisions are available for distribution 
upon request. 


TaBLE 1.—Number of cases filed and closed during fiscal years 1955 and 1956 


Filed 1955 Filed 1956 
Status 7 m Ea lt a 
Total C! R?2 Total Cc! R2 
Cases filed 13, 336 6,171 7, 165 13, 341 5, 265 8, 076 
Closed 9, 992 4, 212 45, 780 10, 297 53,617 6 6, 680 
Before hearing 
Adjusted 2, 975 437 2, 538 3, 618 348 3, 3 = 
Withdrawn 4, 220 2, 74: 1,477 3, 579 | 2, 050 l, 
Dismissed 1, 614 1,012 | 602 1,770 1,195 | 575 
After hearing before trial examiner’s 
report (C cases), or Board decision 
(R cases): 
Adjusted 112 5 107 157 8 149 
Withdrawn 60 | 0 60 102 5 97 
Dismissed 10 2 s 2 0 | 20 
After trial examiner’s report before 
Board decision | 
Compliance 4 4 4 | 4 | 
Withdrawn 0 0 0 0 |} 
Dismissed 0 0 0 0 | 
After Board decision 997 9 988 1, 047 7 | 1,040 


1 Complaint cases 

2 Representation cases. 

3 68.3 percent of the C cases filed in fiseal 1955 closed in fiscal 1955. 
480.7 percent of the R cases filed in fiscal 1955 closed in fiscal 1955. 
5 68.7 percent of the C cases filed in fiscal 1956 closed in fiscal 1956. 
6 82.7 percent of the R cases filed in fiscal 1956 closed in fiscal 1956 
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~ 


TABLE 
and 1956 


COMPLAINT CASES 


} 


Fiseal 1955 

| Number | Percent 

| of cases | 
Total cases closed - 6, 171 100. 0 
Adjusted before intermediate report 724 11.7 
Withdrawn (consent) -- 856 13.9 
Compliance with intermediate report and automatic decision 76 1.2 
Compliance with stipulated decision and consent decree__- | 91 | 1.5 
Compliance with Board order or court decree --_-- 302 4.9 
Withdrawn (other) -- 2, 249 | 36.4 
Dismissed and otherwise | 1, 873 30. 4 

| 
REPRESENTATION CASES 

Total cases closed _. 7, 442 | 100.0 
Adjusted 4, 440 59.7 
Consent election - 1, 888 | 25. 4 
Stipulated election 1,160 15.6 
Board ordered election 1, 392 18.7 
Withdrawn-- 1, 796 24.1 
Before Board decision (consent 222 3.0 
Before Board decision (other 1, 483 19.9 
After Board decision - 91 1,2 
Dismissed and otherwise 1, 206 16.2 
Before Board decision 779 10.5 
By Board decision - - - 427 | 5.7 


.—Method of disposition of cases closed by NLRB during fiscal years 1955 


| 
Fiscal 1956 
| 


1 


| 


Number | Percent 


of cases | 
| 
end 
| 5, 619 100. 0 
! 
637 | 11. 
727 | 2.9 
| 40 | 7 
46 | .3 
282 5.0 
1, 697 | 30. 2 
2, 190 39.0 
8, 070 100.0 
5, 128 63. 5 
2,131 | 26.4 
1, 757 21.8 
1, 240 15.3 
1,959 | 4.3 
244 3.0 
| 1, 633 20.3 
82 1.0 
983. 12.2 
} 710 8.8 
273 3.4 





TABLE 3.—Number of cases in which formal actions were taken d 


1955, 1956, and the 1st 8 months of fiscal 1957 


uring fiscal years 





1955 1956 
Type of action 
Com- tepre- Com- | Repre- 
Total | plaint | senta- | Total | plaint | senta- | 7 
tive tive 
Hearings held--- 2, 299 104 | 1,895] 2,309 386 | 1,923 
Trial examiner’s reports | | 
filed _._- 416 416 319 319 | 
Contested decisions. 2, 363 415 1, 948 1, 889 293 | 


1 Ist 3 months, 


1, 596 | 


1957 ! 
Com- | Repre- 
tal | plaint | senta- 
tive 
590 133 457 
SU SU | 
454 81 353 
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TABLE 4.—Average ! days elapsed at various stages in unfair labor practice and 
representation cases decided during fiscal year 1956 


Average 
days 
C cases: elapsed 
i. Filing to close of hearing ? winds sth Booger pla kes wid dba 137 
2. Close of hearing to trial examiner’s re report Parse ed Akin ar ete ie 74 
3. Trail examiner’s report to Board decision Rid vss. ; ids 164 
4, Filing to Board decision 


es tia 4 waned ; é beer et 375 


R cases: 
1. Filing to close of hearing___ : sta 23 


2. Close of hearing to Board decision _ __- & ; : 53 
3. Filing to Board decision __ ____- ; ; : 76 


| Median average. 


2 Statistics are not available at this time to show time from filing of case to assignment to trial examiner. 
The time given includes time spent in hearing. 


3 Statistics are not available for time case was before trial examiner in hearing and report. Time spent 
in hearing is included in item 1. 
4 Includes time allowed for filing of exceptions. 


TaBLe 5.—Methods of disposition of cases closed during fiscal year 1956 and 1st 
3 months of fiscal 1957 





Closed 1956 Closed 1957 (3 months) 
Stage and method of disposition FLL ate iw, Bilt J UT 
| Com- | Repre- Com- | Repre- 
Total | plaint | sent- Total | plaint | sent- 
| ative | ative 
Total cases closed 13,689 | 5,619 8, 070 3, 000 E 200 1, 800 
Before hearing. | 11,195 } 5,175 6, 020 2, 433 l, 101 1, 332 
Adjusted - 4,235 | 659] 3,576| 97 4/189! 785 
Withdrawn. : 4,207 | 2,441 | 1,766 | 874 460 | 414 
Dismissed - - - 2,753 | 2,075 678 585 452 | 133 
After hearing before trial examiner’s report (com- 
plaint eases), or Board decision (representative 
cases) ..... 347 32 315 86 10 76 
Adjusted | 196 24 172 | 61 9 52 
Withdrawn. 124 5 119 | 22 l 21 
Dismissed ___- 27 3 | 24 | 3 | 0 3 
After trial examiner’s report before Board decision 25 | 5 5 ‘ 
i osandt ’ = —| = 
Compliance 23 $ 4 | 
Withdrawn. 1 1 1 
Dismissed ! 1 0 
After Board decision 2, 122 387 1, 735 476 a4 392 


1 No exceptions filed. 
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TaB LE 6.—Board findings in contested decisions issued July—December 1956 
Number 
A. Unfair labor practices: of cases 
1. Complaints upheld in full 119 
2. Complaints upheld in part  _ _- 68 
3. Complaints dismissed in full__- ; 26 
1+, Complaints dismissed without consideration of merits _ I 
5. Determination of dispute under section 10 (k) 7 
B. Representation proceedings: 
1. Elections directed 663 
2. Petitions dismissed 104 


NATIONAL LABOR RELATIONS BoaRpb, 
Washington, D. C., February 28, 1957. 
Hon. Wiuiram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Drar Mr. Dawson: Attached is the reply of the National Labor 
Relations Board to sections III through TX of your questionnaire on 
administrative organization, procedure, and practice in the Federal 
agencies. 

Any question that your staff may have on this material may be 
answered by our Solicitor, James V. Constantine. 

Sincerely yours, 
Boyp Lerpom, Chairman. 


Il]. SeparRaTION oF FUNCTIONS 


1. (a) None, but see No. 3 below. 

(b) Section 6 of the National Labor Relations Act authorizes the 
Board to make “such rules and regulations as may be necessary to 
carry out the provisions of this act.” 

(c) Section 9 of the National Labor Relations Act authorizes the 
Board to adjudicate cases involving the certification and decertifica- 
tion of employee representatives. Section 10 authorizes the Board to 
adjudicate complaints charging unfair labor practices. The Board is 
also authorized to adjudicate complaints under the Telegraph Merger 
Act. 

2. The Board has delegated to trial examiners responsibility for 
conducting hearings upon complaints under the National Labor Rela- 
tions Act and the Telegraph Merger Act and for the preparation of 
intermediate reports (recommended decisions) in such cases (13 F. R. 
3090-3091). Regional directors have been given authority to make 
final determination of representation cases under certain types of 
consent election agreements (13 F. R. 3091-3092). Chief law officers 
and subordinates in the various regions are authorized to conduct 
hearings in a representation proceeding under the National Labor 
Relations Act (13 F. R. 3092). The issuance of rules and regulations 
authorized by section 6 of the act has not been delegated. 

3. Investigation of charges, issuance and prosecution of complaints 
under section 10 of the National Labor Relations Act and under 
section 222 (f) of the Telegraph Merger Act (57 Stat. 5); investigation 
of employee representation petitions under section 9 of the National 
Labor Relations Act; investigation of jurisdictional disputes under 
section 10 (k) of the act where the unfair labor practice charge arises 
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out of a dispute over the assignment of work to members of one labor 
organization rather than of another; and processing of employee 
referendums under section 209 (b) of the act on an employer’s last 
offe r of settlement in certain controversies. 

tegional directors have been delegated the authority to investigate 
aia process charges and petitions and to issue complaints, a refusal 
to issue complaints being subject to review by the General Counsel 

3 F. R. 3091-3092). Chief law officers and subordinates have been 
authorized, on behalf of the General Counsel, to prosecute unfair labor 
practice cases at hearings before trial examiners (13 F. R. 3092). 

4. None. Investigation and prosecution are the province of the 
General Counsel whose functions in this connection, as noted in 3, 
above, are wholly independent of the Board. 

5. Because of complete separation of powers between Board and 
General Counsel, the General Counsel is the only chief executive 
official participating in investigatory and prosecuting proceedings. 
All adjudicatory functions are entrusted to the Board. 

a Board members, adjudicating cases, do not participate in inves- 
itory and prosecuting func tions. See 4 and 5 above. 

(a) Under section 4 (a) of the National Labor Relations Act 
each Board member employs a number of legal assistants, who, under 
section 3 (d) of the act, are in no way responsible to the General 
Counsel, to advise such member in respect of the review of reports 
and recommended decisions of the hearing officers. 

(6) (e) None. 

8. None. 

9. Presiding or deciding officers do not consult other persons on 
questions of fact or law. 

10. The Board has had no occasion to interpret this provision 
since the National Labor Relations Act expressly provides for separa- 
tion between the adjudicatory functions of the Board and the inves- 
7 and prosecuting functions of the General Counsel. 

The Board, which is the final adjudicating body, is furnished 
ac ican terecordofthecase. A precis of the views of opposing parties 
(the respondent and General Counsel or trial staff) may be prepared 
by legal assistants in more complicated or difficult cases. 


rs 
= « 
= 
(. 


LV. INspecrion or Recorps 


Charges, petitions, pleadings, briefs, and non-Communist affi- 
dav site filed under section 9 (h) of the act. 

2. None. 

All matters listed in No. 1, with the exception of non-Communist 
affidavi its, are available for Sublie i inspection. 

4,5, and 6. There is no formalized procedure for publicly announc- 
ing the various filings. However, in response to specific requests, 
persons will be notified of the time of filing and the matter filed will 
be made available for inspection. The filed material is made available 
for inspection at the Board’s offices in Washington, or at the regional 
office which is the recipient thereof. 

The vote on formal decisions is indicated on all decisions, copies 
of which are distributed outside of the agency. 

Under Board practice non-Communist affidavits have not been 
made available to the public. There is no specific statutory provision 
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governing this matter. However, under section 6 of the act, the Board 
is authorized to promulgate regulations governing such practices. 

9. The following categories of documents are not, and the agency 
believes should not be made available for public inspection: 

(a) Drafts of Board decisions while circulating for approval of 
Board members and before decisions are issued to the parties involved. 

(6) Memorandums and other internal communications among the 
Board members, the General Counsel, and personnel within the various 
sections and branches of the agency. This category includes prin- 
cipally the following: 

(1) Manuals of operating instructions to field personnel. 

(2) Evidence developed and staff reports and files of prelim- 
inary investigations to determine whether formal proceedings 
should be instituted in any matter. 

(3) Memoranda by staff lawyers analyzing records and files, 
legal propositions and arguments for the benefit of the General 
Counsel or the Board members 

(4) Litigation manuals covering cases involving the agency. 

The above documents should not be made available for public 
inspection on the belief that these are internal communications of the 
agency. Such materials represent, in effect, the operation of the 
agency’s mind, its thinking. These documents mainly contain the 
ideas and suggestions or analyses of files and records by various per- 
sonnel for possible courses of action in the preliminary investigation 
stages of a proceeding or later at the adjudicative stage. The end 
result, the decision, of course, is bound to be disclosed to the parties 
and they are free to tell whomever they wish. The extent of the Board’s 
dissemination of the ultimate decisions is controlled solely by the 
interest in the matter that the press, Congress and others have shown. 
The formal decisions in principal cases are published in book form for 
reference. 

Disclosure of the internal communications that precede formal 
action or decision, however, would unduly hamper the work of the 
agency without any corresponding value to the public interest. For 
one thing, if agency personnel giving their views and ideas on such 
matters worked with the knowledge that their writings would be made 
public, it might discourage forthrightness in advancing their views 
because of fear of possible misinterpretation later. 


V. WorKLOAD AND STAFFING PATTERNS 


1. See table I, which appears at the end of this response. 

2. The major steps in the adjudication proceedings are described 
in sections 102.9 through 102.64 of the Board’s rules and regulations 
and sections 101.2 through 101.20 of the statements of procedure, 
copies of which have been previously lodged with the committee. 
The Board does not engage in rulemaking functions. 

Briefly stated, an unfair labor practice proceeding is initiated by a 
charge which may be filed by any person. The charge is then investi- 
gated by the regional director. The investigation may lead to a 
withdrawal, settlement, or dismissal of the charges or to the i issuance 
of a complaint and notice of hearing. If a complaint is filed, the 
respondent is entitled to file an answer. Thereafter a hearing is held 
before a trial examiner at which the issues are fully litigated. After 
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the close of the hearing, the trial examiner issues an intermediate 
report (recommended decision) to which exceptions may be taken by 
any party. The Board may then hear oral argument. The final 
step in the proceeding is the issuance of a Board decision and order, 
in which the Board may adopt, modify, or reject the findings and 
recommendations of the trial examiner. 

The representation proceeding is initiated by the filing of a peti- 
tion. The regional director makes an investigation of the petition 
to determine, among other things, whether an election should be 
held to determine the representative status of the labor organization 
which seeks to be certified. The investigation may lead to a with- 
drawal or dismissal of the petition. Where the petition appears to 
be meritorious and an election is to be held, the parties are encouraged 
to enter into a consent election agreement stipulating to such matters as 
the appropriate unit, eligibility of voters, etc. If no such agreement 
can be obtained a formal hearing is set before an attorney or field 
examiner. Upon the close of the hearing the entire record is trans- 
mitted to the Board for review and the Board issues a decision either 
dismissing the petition or directing that an election be held. If an 
election is held (whether pursuant to a consent election agreement 
or Board order) the parties are afforded an opportunity to challenge 
ballots and to file objections to the conduct of the election. Objec- 
tions and challenges, if any, are investigated by the regional director 
and in appropriate cases a formal hearing on objections may be con- 
ducted. The final determination of the objections are made by the 
Board, unless the parties in their consent election agreement entrusted 
such determination to the regional director. 

For the time required for each major step, see table 4, following 
Part II: Adjudication, already submitted to the Committee. 

Omitting cases settled by agreement of the parties without formal 
hearing, the shortest proceedings in fiscal years 1955 and 1956 were 
Bethlehem Steel Co., case No. 4-RC-2707 and Temkin Tobacco Co., 
case No. 1-RM-—224, respectively. Both of these were representation 
cases, the first one consuming 40 days and the second one 29 days, 
from the date of filing of petition until Board decision. In represen- 
tation cases, unlike complaint cases referred to below, the issues are 
narrow. Frequently, consent election agreements are made which 
waive the conduct of a formal hearing. Where a formal hearing is 
directed, a notice of hearing is issued about 8 or 10 days after filing of 
petition; the hearing usually follows about 25 days later. Expeditious 
determination of the representation proceeding is especially desirable 
in order to facilitate the bargaining process, a primary objective of the 
act. 

Among the longest proceedings in fiscal years 1955 and 1956 were 
AFL-Teamsters and Local 208 et al. (Motor Truck Association of 
Southern California, et al.), 21-CB-—229 (110 N. L. R. B. 2151) and Ban- 
ner Die Fixture Co., 7-CA-—693 (109 N. L. R. B. 1401, 115 N. L. R. B. 
1692). Both of these were unfair labor practice proceedings, the first 
one consuming 1,817 days and the second 1,630 days from the date of 
filing of the original charge until Board decision. The average time 
consumed in such proceedings is 375 days. The original charge in the 
Teamsters case was filed on January 5, 1950, and involved violations of 
section 8 (b) (1) (A) and 8 (b) (2) of the act; the proceeding lasted until 
December 27, 1954. It took an unusual amount of time because 
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(a) it was litigated along with 12 other consolidated cases, (6) at the 

hearing (June 8, 1951) an indefinite postponement was obtained to 
explore informal settlement, and (c) one of the charging parties was 
inducted into the Army. These cases, like other unfair labor practice 
cases, required extensive investigation prior to the issuance of the 
complaint. All but 2 of the cases were finally settled; the 2 cases 
still to be litigated were reset for hearing in July 1954, after the rele ase 
from the Army of 1 of the charging parties. The trial examiner’s 
intermediate report issued on August 18, 1954, and the Board’s 
decision and order on December 27, 1954. 

The cone Dixie case was instituted by the filing of a charge on 
January 6, 1952. After an investigation of the charge a complaint 
issued on Fane 30, 1953, alleging violations of section 8 (a) (1) and 
section 8 (a) (3). The hearing was conducted from September 15 to 
24, 1953, and on February 9, 1954, the trial examiner issued his inter- 
mediate report. After review of the report and recommendations the 
Board issued a decision and order on September 17, 1954, reversing 
the examiner and remanding the proceeding for a further hearing 
because of prejudicial exclusion of evidence. Thereafter further at- 
tempts were made to settle the case. These failed and a second hear- 
ing was then conducted on August 15 to 19, 1955. The second 
intermediate report issued on September 12, 1955, and the second 
Board decision and order on June 22, 1956. 

3. For the number of adjudication proceedings started and com- 
pleted during the fiscal years 1955 and 1956, see table I and footnotes 
thereto following Part II: Adjudication, already filed with the com- 
mittee. The Board does not conduct rulemaking proceedings. 

4. See answer to No. 21, Part IT: Adjudication, already submitted 
to the committee. 

5. As of December 31, 1956, the following personnel engaged 
adjudication proceedings: 


ee re CY GR ORTINT) ore eo ee ee be bot oat 4 
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PMNS gn SD Se Pes Je et es Hse wh tie me epee exons taco ed go eg ane coe wrap oe 15 
Cpe... UO ek ae us hale chk si oie 5 
Legal assistants__--_....----- Siw ie: Jemice Seieca eee unl sek eee 73 
erat oe he sade ama anise eed an op ] 
Pee CEO BONUS Yt os he os dat oud Sean eee ncunstacansnbes I 
Rr eee SetrOnnry <3 2 to ota cance pesadss acecceuen 1 
ee ee oe oe ena es Le be ee eda cL LLG Ug oe 11 
Typists, stenographers - - .....-.---------------------.-.-------------- 10 
NN a a lh ieninial en aaclangaa ad oak up pa ae ip eo EEE 45 
ES Aer nape i, eels ge al ee eee a ale Epa te eee Sas epee ee eee ee 3 
ee NS AGL Se as Sac aan cae tae he Seam mied ee Sac wisss 9 
Regional directors who devote a small portion of their time to ruling on 
objections and challenges arising in representation case elections_------ ~~ 22 
aeirt RNS 8 eS ca RG od as aad nace hs bees wen beeen a 217 
PORE U6 ds at Ske wl cere RA ae ey ona erated oe wa 113 


These have hearing officer responsibilities involving however only the develop- 
ment of a record for adjudication by the Board in representation case proceedings. 
We have no data on what percentage of the time of this staff is devoted to hearing 
officer activities. The large bulk of their time is spent in investigative and other 
activities. 


VI. Unrrormity or ADMINISTRATIVE PROCEDURE 


1. The Administrative Procedure Act assures general uniformity 
among the Board and other similar agencies of the Government in 
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procedures for rulemaking and adjudication. The Board has made no 
deliberate attempt to achieve complete uniformity. 

2. Not applicable. , 

3. The functions of the Board, performed pursuant to specific 
statutory procedures having specific application only to the Board, 
are set forth in section 9 of the act, dealing with representation 
proceedings and section 10, dealing w ith unfair labor practice proceed- 
ings. See also section 3 (d), creating an independent Office of General 
Counsel entrusted with the investigatory and prosecuting functions, 
and section 4, dealing with the composition of the Board and its 
personnel. 


VII. Rutes ror Apmission To PRracTICE AND FOR AVOIDANCE OF 
ConFuLIcT OF INTERESTS 


The Board has no rules for admission to practice before this 
agency and for representation in Board proceedings. Any party may 
represent himself or may designate a representative; there are no 
formal requirements such as membership in the bar. Sections 102.44 
and 102.58 (d) of the rules and regulations provide that a hearing 
officer may exclude from a hearing any representative who engages in 
misconduct at the hearing and that the Board (after due notice and 
hearing) may bar or suspend a representative from further practice 
because of aggravated misconduct. 

2. Section 102.88 of the rules and regulations provides that no 
person who has been employed in a regional office of the Board shall 
engage in practice before the Board or its agents in connection with 
any case which was pending in the regional office where he was em- 
ployed during the time of his employment. Section 102.89 of the 
rules and regulations provides that no person who has been employed 
by the Board in Washington shall engage in practice before the Board 
or its agents in connection with any case or proceeding which was 
pending before the Board or any of its regional offices during his time 
of employment with the Board. 

. No. 
4. Not applicable. 


VIII. Exemptions From tHe ADMINISTRATIVE PRocEDURE AcT 


l. Yes. 

All the functions of the Board under section 9 of the Labor- 
Management Relations Act are exempt from the Administrative 
Procedure Act. (See Administrative Procedure Act, sec. 5 (c).) 
The Board under section 9 investigates representation disputes, 
determines units appropriate for purposes of collective bargaining, 
conducts elections to determine whether or not employees in a given 
unit desire a union to represent them, and certifies results of such 
election. The functions under section 9 do not normally involve 
trying any allegations of violation of law. They are basically fact- 
finding procedures, and they do not result in the issuance of final 
orders. A Board certification in connection with a proceeding under 
section 9 of the act is considered a determination of fact. This deter- 
mination normally is reviewable through complaint case procedure 
which is subject to the Administrative Procedure Act. 
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The Board had sought exemption from the Administrative Pro- 
cedure Act “because of the simplicity of the issues, the great number 
of cases, and the exceptional need for expedition” in investigating 
representation questions (committee print, 5. 7, 79th Cong., Ist sess., 
June 1945, 8, in S. Doc. No. 248, 79th Cong., 2d sess., 23). The 
exemption was explained as appropriate “because these determina- 
tions rest so largely upon an election or the availability of an election”’ 
(S. Rept. No. 752, 79th Cong., Ist sess., 16; H. Rept. No. 1980, 79th 
Cong., 2d sess., 27; 92 Congressional Record 5651; all in S. Doc. No. 
248, 79th Cong., 2d sess., 202, 261, 360). 


IX. Court Dectsions ArrecTiINGc AGENCY FUNCTIONS 


Decisions of interest affecting agency procedural functions 

N. L. R. B. v. Indiana & Michigan Electric Co. (318 U.S. 9, 16-19 
(1943)), upheld the Board’s position that any person may file a charge 
and thereby initiate a Board proceeding. (See Part II: Adjudication 
No. 8.) The Court rejected the employer’s contention that a union 
was disqualified from filing a charge because one of its officers was 
guilty of gross misconduct. The Court stated, however, that while— 
misconduct of the union would not deprive the Board of jurisdiction, this does not 
mean that the Board may not properly consider such misconduct as material to 
its own decision to entertain and proceed upon the charge. The Board has wide 
discretion in the issuance of complaints (318 U. S. at p. 18). 

N.L. R. B. v. Highland Park Mfg. Co. (341 U.S. 322 (1951)). This 
case dealt with the right of the Board to proceed upon charges (see 
Part II: Adjudication, No. 3 (c), 3 (h), and 8) filed by a union whose 
parent federation (CIO) was not in compliance with the non-Com- 
munist affidavit filmg requirements of section 9 (h) of the act. The 
Board had taken the position that such federations were not ‘‘national 
or international” labor organizations within the meaning of that 
section and, therefore, that the Board could entertain a proceeding 
instituted by a union affiliated with a noncomplying federation. The 
Supreme Court in its decision handed down April 28, 1951, reversed 
the Board. Immediately thereafter the Board modified its practice 
so as to require the filing on non-Communist affidavits by federations 
with which the charging union was affiliated prior to proceeding upon 
a charge filed by such union. 

Consolidated Edison Co. v. N. L. R. B. (305 U. S. 197, 231-238 
(1948)), dealt with the standing of persons other than the respondent- 
employer as a party in a Board proceeding. (See Part I]: Adjudica- 
tion, No.3 (d).) The employer had entered into a bargaining conteact 
with an independent labor organization. Finding that these contracts 
were invalid, the Board required the employer to desist from giving 
effect to them. However, the union was never made a party im the 
proceeding and was not served with a notice of hearing. Objecting 
to the Board’s order, the union intervened in the enforcement proceed- 
ing in support of the employer’s objection to this portion of the order. 
The Court held that the union, having valuable and beneficial interests 
in the contracts, was entitled to notice and hearing before the contracts 
could be set aside and, accordingly, reversed the Board. As a result 
of this decision the Board amended its rules and practices to require a 
“party to a contract’”’ to be treated as a party, with the same rights as 
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a respondent. (See secs. 102.8 and 102.15 of the Board’s rules and 
regulations.) 

Lincourt v. N. L. R. B. (120 F. 2d 306 (C. A. 1), (1948)), involved 
the power of the General Counsel to decline to issue complaints. (See 
Part II: Adjudication, No. 3 (c), Part I11: Separation of Functions, 
Nos. 4, 5.) The Court held that the power to issue complaints, 
formerly vested in the Board by the Wagner Act and presently in the 
General Counsel by the Taft-Hartley Act, is entirely discretionary 
and not subject to review by the courts. 

Poole Foundry & Machine Co. v. N. L. R. B. (192 F. 2d 740 (C. A. 4, 
1951)). The Court passed upon the effect which must be given to a 
Board-approved agreement for the settlement of unfair labor practices. 
(See Part II: Adjudication, Nos. 3 (j), 18.) The charging union, 
pursuant to a settlement agreement withdrew its prior charge alleging 
that the employer had refused to bargain in return for the employer’s 
undertaking to recognize and deal with the union. In concluding 
that the employer’s subsequent refusal to bargain with the union was 
a violation of the act, the Court pointed out that unless settlement 
agreements were given effect such agreements ‘‘might indeed have little 
practical effects as an amicable and judiciary means to expeditious 
disposal of disputes arising under the terms of the act.” 

N. L. R. B. v. Seamprufe, Inc. (186 F. 2d 671 (C. A. 10, 1951)) 
involved the consolidation procedure and trial procedure of the Board. 
(See Part II: Adjudication, No. 5 (e) and Part III: Separation of 
Functions, No. 3.) The employer here attacked the validity of a 
Board order on the ground that the same trial attorney who prosecuted 
the case against the employer had also prosecuted a consolidated case 
against a union agent who sought to organize the employer’s em- 
ployees. The employer contended that it was denied due process in 
that the Board’s attorney at the consolidated hearing represented two 
clients with conflicting interests. Rejecting the employer’s position, 
the Court pointed out that the Board attorney in presenting the con- 
solidated cases did not represent, nor was he acting in the interest of, 
any private party but that he acted for, and represented, only the 
public interest in preventing evidence bearing upon alleged violations 
of the statute, whether by the union or the employer. The Court 
further observed that the attorney clearly would not have been dis- 
qualified from trying the two cases separately and that the fact of 
their consolidation did not change the situation, 

N.L.R. B.v. United Hoisting Co. (198 F. 2d 465, 469 (C. A. 3, 1952)) 
dealt with the question of separation of powers—the prosecuting func- 
tions of the General Counsel and the judicial functions of the Board. 
(See Part III: Separation of Functions, No. 7.) <A legal assistant of 
the Board was detailed to the General Counsel’s staff in the field for a 
temporary period, to acquaint him with field practice. During this 
period, he was under the sole direction of the General Counsel and 
participated in the prosecution of the case. Rejecting the respond- 
ent’s contention that the assignment of the legal assistant invaded the 
principle of separation of powers, the Court stated: 

Clearly there was no violation of the act * * *. During his training period 
* * * (to legal assistant] had been expressly divorced from his work with the 
Board * * *. Neither in fact nor in purpose was there any continuation of 
judicial and prosecuting functions. In a laudable effort to give their assistants a 
rounded-out experience so that they would be able to render better service to 
parties coming before the Board, the latter body arranged for the sort of detached 
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trial assignment under the General Counsel * * *. In so doing the Board func- 
tioned with the highest sense of responsibility for its obligations under the act. 

N. L. R. B. v. Sidran (181 ¥. 2d 671 (C. A. 5, 1950)) dealt with 
the right of an pinton to a hearing on objec tions to the conduct of 
a representation election. (See pt. ‘TI: Adjudication No. 4 (b) and 
6 (a).) The employer and the union signed a consent election agree- 
ment providing that “the determination of the regional director shall 
be final and binding” upon election questions. The employer, having 
filed objections to the election, the regional director conducted an ex 
parte investigation and overruled these objections. The court upheld 
the employer’s contention that the employer, by executing the con- 
sent election agreement vesting in the regional director the right to 
make a final determination did not thereby waive a formal hearing 
before the regional director for the purpose of adducing independent 
evidence and cross-examining witnesses. Within a few months after 
this decision, consent election agreements, entered into between parties, 
were modified to specifically provide that the regional director’s deter- 
mination shall also be final as to ‘“‘whether a hearing should be held in 
connection therewith.” (See N. L. R. B. v. Sare-Glassman Shoe 
Corp., 209 F. 2d 238, 241 (C. A. 1).) 

N. L. R. B. v. Clausen (188 F. 2d 439 (C. A. 3, 1951)) involved the 
right of a party to present oral argument. (See pt. Il: Adjudication, 
Nos. 4 (b), 25.) The court held unfounded the employer’s conten- 
tion that the Board’s refusal to allow oral argument on exceptions to 
the trial examiner’s report was a denial of due process. As stated by 
the court, the granting of oral argument is a matter within the Board’s 
discretion, where, as here, the employer had ample opportunity to pre- 
sent its case by exceptions and supporting brief. The court con- 
cluded that, under the standards outlined in the Morgan cases (298 
U. S. 468, 304 U.S. 1), argument may be either oral or written and 
that Clausen therefore had a full, fair, and adequate hearing. 

N. L. R. B. v. Stocker Mfg. Co. (185 F. 2d 451 (C. A. 3, 1950)), 
dealt with the right of the Board to base its order on the initial or 
recommended decision of a trial examiner other than the examiner 
who presided at the hearing, when the latter died prior to the prepa- 
ration of his report. (See pt. IL: Adjudication, No. 5 (f).) The 
court held that, under applicable judicial precedent, the Board’s 
action was not a denial of due process because due process does not 
require that testimony adduced at an administrative hearing be evalu- 
ated by an officer who heard and observed the witnesses. The court 
also concluded that the procedure was consistent with the pertinent 
provisions of the National Labor Relations Act, as well as section 5 
of the Administrative Procedure Act which provides specifically that 
hearing officers ‘‘who preside at the reception of evidence * * * shall 
make the recommended decision * * * except where * * * unavail- 
able.” 

N. L. R. B. v. Jasper Chair Co. (138 F. 2d 756 (C. A. 7, 1943), 
certiorari denied, 321 U. S. 777), dealt with the propriety of the 
Board’s “short form’ decisions (Part Il: Adjudication, No. 21). The 
Court, in passing upon the Board’s practice of issuing ‘‘short form’’ 
decisions (in which the Board expressly adopts as its own those find- 
ings and conclusions of the trial examiner with which it is in agree- 
ment), held that, as long as due process requirements are satisfied 
and the Board makes the findings of fact and issues an order in each 
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case, the form and style in which its findings and order are to be 
couched are exclusively for the Board’s determination. 

N. L. R. B. v. Jamestown Sterling Corp. (211 F. 2d 725 (C. A. 2, 
1954)), dealt with the question of disclosure of Board records (Part 
Il: Inspection of Records, No. 9). In course of cross-examination of 
a witness, the respondent requested the production of a statement 
given by the witness to a Board investigator, prior to the initiation 
of the proceeding. The Court upheld the trial examiner’s denial of 
the request on the ground that respondent did not apply for the 
production of agency documents in accordance with the procedure, 
established: by the Board’s rules and regulations, and, furthermore, 
because there was no showing of “‘good cause” for the production of 
the documents. 

Camp v. Herzog (104 F. Supp. 134 (D. C. D. C., 1952)), dealt with 
the validity of the Board’s action in precluding an attorney from 
practicing before the Board for 2 years because of contemptuous 
conduct ata hearing. (See Part VII: Rules for Admission to Practice, 
etc., No. 1.) The Court held that while the Board had the authority 
under section 6 of the National Labor Relations Act (providing that 
the Board may issue such rules and regulations as might be necessary 
to carry out the provisions of the act) to promulgate a rule for the 
admission and suspension of attorneys, the fact is that the Board 
had not therebefore promulgated such rule. Accordingly, the Court 
vacated the Board’s order of suspension. As a result of this decision 
the Board, on June 3, 1952, revised its rules and regulations specifically 
to provide for disbarment and suspension of representatives found 
guilty of aggravated misconduct. (See secs. 102.44 and 102.58 (d) of 
the Board’s Rules.) 


TaBLeE ].— Total cases receivea, closed, and pending, fiscal years 1955 and 1956 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE AND PRACTICE, IN THE 
FEDERAL AGENCIES 


PART 11C—INDEPENDENT AGENCIES 
(National Mediation Board) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the National Mediation Board) 


NOvEMBER 19, 1956. 
Mr. Rosert O. Boyp, 
Chairman, National Mediation Board, 
Washington, D. C. 

Dear Mr. CuarrMan: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I, Rule Making, December 20, 1956; 
Section II, Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Wituiam L. Dawson, Chairman. 


(See p. 1607 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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NATIONAL MEDIATION BOARD 


Answer of the National Mediation Board to Questionnaire on Adminis- 
trative Organization, Procedure, and Practice submitted by the Execu- 
tive and Legislative Reorganization Subcommittee of the House Govern- 
ment Operations Committee 

NationaL Mepration Boarp, 


Washington, January 29, 1957. 
Mr. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
Congress of the United States, House of Representatives, 
1501 House Office Building, Washington, D. C. 

Dear Mr. Dawson: Reference is made to your letter of November 
19, 1956, transmitting a questionnaire relative to a survey and study 
of administrative organization, procedure, and practice in the Federal 
agencies being made by the Committee on Government Operations, 
Congress of the United States, House of Representatives. 

The Board has reviewed the questionnaire carefully and is of the 
opinion that due to the nature of its functions and operations, a 
narrative reply will be more appropriate than an attempt to answer 
each question separately. This reply has, therefore, been prepared 
on that basis. 

GENERAL INFORMATION 


The National Mediation Board is an independent agency in the 
executive branch of the Government, charged with the duty of admin- 
istering the Railway Labor Act (U.S. C., title 45, ch. 8). The Board 
consists of 3 members appointed by the President by and with the 
advice and consent of the Senate for terms of 3 years. Its entire 
staff consists of 39 employees, including 23 field mediators. The 
Board does not have a general counsel or any legal staff. This agency 
reports annually to the Congress. The Board has its principal office 
in Washington, D. C. It has no subdivisions and no regional offices. 

A concise summary of the functions of the National Mediation 
Board appears in Monograph No. 17 of the Attorney General’s Com- 
mittee on Administrative Procedure, submitted in April 1940 to the 
Senate of the United States, and thereafter printed as Document No. 
10. You are respectfully referred to this monograph. It may be 
stated that very little change has been made in the procedures of this 
Board since the publication of that document. A complete descrip- 
tion of the duties and functions of this Board was published in the 
Federal Register of September 11, 1946, volume XI, part 2, section 4, 
page 177. 

I, RULEMAKING 


The only rules issued by this Board relate to its procedures in the 
handling of representation disputes under section 2, ninth, of the 
Railway Labor Act wherein the Board is empowered to establish the 
rules to govern elections held to designate the representative of 
employees. 


1841 








1842 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


The Board has exercised its rule making function on only two 
occasions. On May 1, 1947, the Board issued certain rules governing 
its procedures under section 2, ninth, of the Railway Labor Act. 
These rules were issued after publication of the proposed rules in the 
Federal Register and a formal hearing held pursuant to section 4 (a) 
of the Administrative Procedure Act. Distribution of the notice of 
hearing was made to a mailing list which includes rail and air carriers, 
labor organizations, libraries, schools and universities, and other 
individuals and organizations interested in the function of this Board. 
A substantial number of carriers and labor organizations were repre- 
sented at the hearing. The rules adopted as a result of the formal 
hearing were published in the Federal Register and distributed to the 
mailing list indicated above. 

Effective April 13, 1954, the above-mentioned rules were amended 
after publication of the proposed amendments in the Federal Register 
and formal hearing subsequent thereto. Notification of the adopted 
amendments was made in the same manner as when the original rules 
were adopted. Copies of the original rules of 1947 and the amended 
rules of 1954 are attached. 

Any interested person may petition the Board in writing, for the 
issuance, amendment, or rescission of rules. Only one request of this 
nature has come before the Board. On January 18, 1955, the United 
Railroad Operating Crafts petitioned the Board for a rule pertaining 
to the outcome of representation elections determined by the tabula- 
tion of mail ballots. The request was denied after consideration by 
the full Board on the basis that there was a serious question as to 
whether the Board would have the legal right to establish such a rule 
as proposed in view of the language of the Railway Labor Act. 

The Board’s experience in rulemaking has been limited as indicated 
above. Its procedure in this area has been adequate and it has no 
recommendation for change. 


II, ADJUDICATION 


The powers of the National Mediation Board which broadly speak- 
ing may be termed adjudication are solely in the category of proceed- 
ings in general between private parties in which the Government is 
not directly a party. These powers are exercised in handling repre- 
sentation disputes under section 2, ninth, of the act and in making 
interpretations of mediation agreements pursuant to section 5, second, 
of the act. 

Section 2, ninth, of the act requires the Board to investigate the 
representation desires of employees and certify the names of organi- 
zations or individuals chosen by the employees as their representatives 
of the employing carriers. All such investigations are initiated by 
formal applications for the services of the Board made by the em- 
ployees involved. At the conclusion of each investigation, the Board 
either certifies the representative desired by the employees or dis- 
misses the application when no representative is chosen or lack of 
evidence is found to support the application. 

All investigations of representation disputes under the section 2, 
ninth, of the act, are conducted informally by the Board’s field 
mediators. In about 2 percent of the representation disputes coming 
before the Board, hearings are held by the Board members to deter- 
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mine questions of eligibility to participate in these representation 
disputes. These hearings may be initiated by application of an 
interested party or on the Board’s own motion. Formal notices of 
such hearings are given by mail to all parties interested. Interested 
parties may, if they so desire, be represented by an attorney, and in 
this event, the attorney is notified of all proceedings. Oral and 
written evidence is submitted in these hearings. All testimony 
placed in the record is under oath and is subject to cross-examination. 
Briefs may be received from the interested parties at the conclusion 
of such hearings. Following the hearing, the Board customarily 
issues a finding « or determination on the question at issue. In other 
instances, the petition for the Board’s services may be dismissed. 

Interpretations of mediation agreements are made pursuant to 
section 5, second, of the Railway Labor Act, which reads: 

Sreconp. In any case in which a controversy arises over the meaning or the 
application of any agreement reached through mediation under the provisions 
of this Act, either party to the said agreement, or both, may apply to the Media- 
tion Board for an interpretation of the meaning or application of such agreement. 
The said Board shall upon receipt of such request notify the parties to the con- 
troversy, and after a hearing of both sides give its interpretation within thirty 
days. 

In the 22 years of the Board’s existence, 1934-56, only 50 cases 
involving interpretations of mediation agreements have come before 
the Board. 

Generally, all hearings held pursuant to section 2, ninth, or section 
5, second, are conducted by the full membership of the Board, or by 
individual members of the Board. This agency has no hearing 
officers or trial examiners. The members of this Board are authorized 
to administer oaths pursuant to section 4, second, of the act. The 
Board has no subpena powers. There is no statutory provision or 
other rule governing the reception of evidence before this agency in 
its hearings. All formal hearings held by this Board are open to the 
general public. All findings and determinations resulting from formal 
hearings are made available to the public. 

All decisions involving representation disputes and the interpreta- 
tions of mediation agreements are made by the membership of the 
Board in executive session, and are based upon the Board’s independ- 
ent. investigation through its field mediators, upon evidence contained 
in the transcripts of formal hearings before it, and briefs which may 
be submitted by the parties. The Board’s final orders may take the 
form of certifications of employee representation, dismissals, findings 
upon investigation, or interpretations of mediation agreements. 
Copies of latest decisions of this nature are attached as well as typical 
notices announcing a public hearing. Final orders of Board are 
distributed to the mailing list under item I above. 

The National Mediation Board since its inception in 1934 has not 
requested legislation for change in the act as its experience has indi- 
cated that the existing legislation is sufficiently clear and susceptible of 
implementation so as to fulfill the meaning and intent of Congress. 
(See item V for workload.) 


Il]. SEPARATION OF FUNCTIONS 
The powers given the National Mediation Board under the Railway 


Labor Act are in the main, executive (administrative). The rule- 
making authority exercised by the Board is described under item 1, 
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above, while item 2, above, outlines the Board’s adjudication 
procedures. 

The Board has delegated its authority to investigate representation 
disputes among carrier employees to its field mediators, under the 
Board’s direction. These field mediators also perform mediatory 
functions in disputes between carriers and their employees in cases 
involving changes in rates of pay, rules, or working conditions. All 
actions relating to hearings and decisions made by the Board are 
initiated and decided by the membership of the Board in executive 
session. The Board has had no occasion to give an interpretation of 
the provision of title 5, United States Code, section 1004 (c), referred 
to in question 10 of this section. As indicated above, all decisions 
are made by Board members in executive session, the same Board 
members preside over the hearings conducted by the Board. This 
Board does not employ hearing officers or trial examiners. 


IV. INSPECTION OF RECORDS 


Applications are voluntarily filed with this Board to investigate 
representation disputes pursuant to section 2, ninth, of the act; to 
request the mediation services of the Board pursuant to section 5, first, 
of the act; or to request an interpretation of a mediation agreement 
pursuant to section 5, second, of the act. The Board upon receipt of 
an application under sections of the act cited above, notifies all 
interested parties directly by mail. 

Agreements to arbitrate made under the provisions of the Railway 
Labor Act as well as the awards resulting from such agreements are 
required to be filed with the National Mediation Board by the provi- 
sions of section 5, third (b), and section 7 (b) of the act. Section 5, 
third (e), requires every carrier subject to the act shall file a copy of 
each contract with its employees covering rates of pay, rules, and 
working conditions. Matters filed in accordance with the above sec- 
tions of the act are maintained in the Board’s Washington office and 
are available without restriction for public inspection. 

Files built up during the mediation of a dispute concerning rates of 
pay, rules and working conditions and those built up during the in- 
vestigation of a representation dispute are not available for public 
inspection on the premise that the confidential relationship of the 
Mediation Board peculiar to and necessary for the handling of labor 
disputes would otherwise be destroyed. 


V. WORKLOAD AND STAFFING PATTERNS 


During the 2 calendar years 1955-56, the Board issued 8 notices 
of hearings for interpretations of mediation agreements under section 
5, second, of the act. The hearing in one case was postponed at the 
request of one of the interested parties and to date has not been held. 
In one case an agreement was reached between the parties subsequent 
to the hearing. Decisions have been issued in the other six cases. 
During the same period, notices of hearings were issued in 20 cases 
involving section 2, ninth, proceedings. In five cases an agreement 
was reached by the interested parties prior to decision by the Board. 
Decisions have been issued in 12 of the remaining cases, 3 are pending. 
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These proceedings are handled in three phases. In the preliminary 
phase the interested parties are notified of the contentions advanced 
by the moving party and the points at issue are developed. The 
hearing itself and the arguments of the parties filed in briefs consti- 
tute the second phase. Finally, the record is considered by the 
Board and a decision issued. ‘The average time for these bearings 
from time notice of hearing is issued to decision takes 3 months. 
The longest time lapse in an interpretation case was 10 months, in a 
representation case, 5 months. The shortest time lapse in an inter- 
pretation case was 2 months, in a representation case, 1 month. 
The proceedings in either a representation case or an interpretation 
case may be delayed in anticipation of a settlement between the 
parties; such settlements are encouraged as they serve to create an 
atmosphere of industrial stability not always generated by an outside 
decision. 

As of October 1, 1956, the Board had a total of 171 mediation and 
representation cases pending; of these 21 involved applications for 
determination of the representative of the employees. As noted 
elsewhere (item 2 above), not all such applications require a hearing 
to determine issues involved. The mediation cases refer to requests 
for the Board’s services in assisting employers and employees in 
making agreements relating to wages, rules and working conditions. 
The average age of representation cases is 3 months, mediation 
cases, a year. 

The National Mediation Board is composed of 3 members, the staff 
consisting of an executive secretary, an assistant executive secretary, 
23 mediators, and 11 clerical employees. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


The Railway Labor Act which is administered by the National 
Mediation Board governs the labor relations of employers and 
employees in the railroad and airline industries. The administrative 
functions performed pursuant to this act apply only to this Board 
and in view of the singular application of the act to these industries, 


no effort has been made to compare this Board’s procedures with 
other agencies. 


Vl. RULES FOR ADMISSION AND FOR AVOIDANCE OF CONFLICT OF 
INTERESTS 


There are no rules for admission to practice or representation before 
this Board. 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


The procedures of this Board under section 2, ninth, described in 
item 2 above, are considered exempt from the Administrative Pro- 
cedures Act by the provisions of section 5 (3) and (6) of that act. 


IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


The decision issued by the Supreme Court of the United States 
November 22, 1943, No. 48—October term, 1943, in the case of 
Switchmen’s Union of North America v. National Mediation Board (320 
U.S. 297), is considered a major court decision affecting the procedural 
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function of this Board in fulfilling its obligations under section 2, 
ninth, of the Railway Labor Act. (See item 2 above.) 

The action in this case involved a question as to the Board’s 
authority under section 2, ninth, of the act to determine who shall 
participate in a representation election. The Board had issued 
certification following the invocation of its services to investigate : 
representation dispute among the yardmen employed by the New 
York Central System as to their representative. The Brotherhood 
of Railroad Trainmen sought to be the representative for all the 

vardmen of the rail lines operated by the New York Central System. 
The Switchmen’s Union of North America, the opposing organization, 
contended that yardmen of certain designated parts of the system 
should be permitted to vote for separate representatives instead of 
being compelled to take part in a systemwide election. The Board 
designated all yardmen of the carrier as participants in the election. 
This decision of the Board was challenged. 

The significant paragraph of the Court’s opinion reads: 

We do not reach the merits of the controversy. For we are of the opinion that 
the district court did not have the power to review the action of the National 
Mediation Board in issuing the certificate. 

No significant change was made in the Board’s procedure based 
upon the decision. 

Very truly yours, 
Rosert O. Boyp, Chairman. 


x 





